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CURRENT TOPICS 


Legal Aid Appeals 

THE MASTER OF THE ROLLS was recently reported to have 
stated that numerous “ legal aided ’’’ persons had appeared in 
the Court of Appeal, and that he could not remember a single 
instance where a “ legal aided’ person had succeeded. The 
result was that in some cases costs had not been paid. His 
sympathies, he said, were strongly with the unfortunate other 
party who succeeds and gets no costs. He emphasised the 
need for care that only litigants properly entitled to legal aid 
should be assisted. We respectfully agree. A prudent 
adviser’s duty is to tell his client that his money can be better 
invested than in a speculative appeal. How much heavier 
is the duty of advisers where other people’s money is involved. 


Relief for Tenants of Expiring Ground Leases 

AMENDMENTS tabled by the Government to the Leasehold 
Property (Temporary Provisions) Bill seek to shut out from 
the benefits of the Bill continuing tenants whose tenancies 
or agreements were granted, made or renewed in return for 
payment of a premium. They also exclude any continuing 
tenant who has shared the occupation of the property with 
another person, unless the other person was the former tenant 
(or member of the former tenant’s family) or was a person 
holding over after the ending of a sub-tenancy. The Bill 
gives a very limited relief of two years’ extension to tenants 
whose tenancies granted for more than twenty-one years have 
been continued by the tenant remaining in occupation. It 
will be interesting to see how much this strictly limited relief 
still further strictly limited after its 
of Parliament. 


will be found to be 
emergence as an Act 


Naval Summary Justice 

THE second report of the Committee on the Administration 
of Justice in the Navy, under the chairmanship of Mr. Justic1 
PitcHER (H.M. Stationery Office, Cmd. 8119, price 9d.), 
published on 15th January, deals with the system of summary 
justice, and proposes that the commanding officer’s existing 
powers of summary punishment should be retained with the 
exception of dismissal with disgrace, which involves “ incapa- 
city to serve his Majesty again in any military, naval, air force, 
or civil service.” This sentence is in fact never awarded 
summarily, states the report. It also suggests that sentences 
of imprisonment and detention should begin to run from the 
moment when the commanding officer signs the warrant, and 
encouraged to exercise 


that commanding officers should be 
in all proper cases their existing discretion to reduce or remit 
mulcts of pay without necessarily reducing the appropriate 
To grant the right to elect trial by court 
ordinary pay is 
liable to be affected by a summary punishment, or where the 


stoppage of leave. 
martial to every rating in the navy whose 
punishment proposed exceeds a very minor one, is quite 
impracticable, the report states. The recommendation that 
the right to elect trial by court martial should be extended to 
leading ratings applies to those charged with offences which, 
if proved, would justify summary disrating or reduction in 
rank. 
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War-Damage Payments 


THE total amount of the payments made by the War Damage 
Commission in 1950 was {13m. less than in 1949, the figure 
for 1950 being {92m. The aggregate amount of all payments 
made by the Commission since the establishment of the scheme 
is {947,500,000, and the number of payments is 4,140,000. 
Contributions by property owners amounted to £198m. 
Cost of works payments during the year numbered 290,000, 
and there were 47,000 payments on account. The total was 
£76m., of which £73m. was paid to private owners, and the 
rest to local and other public authorities. About two-thirds 
was for repair and rebuilding of houses. Other types of 
payment were: commercial buildings, £7,500,000 ; factories, 
£7m.; shops, £2,250,000 ; and churches, £2,250,000. Value 
payments for total loss properties amounted to {16m., 
of which £4,250,000 related to houses. The share of the 1950 
total for Greater London was {60m. In the last three months 
payments were made at an average of {1,600,000 a week. 
The number of cases where owners sent specifications of 
proposed repairs to the Commission for agreement before 
beginning the work was 172,000 during the year. In the 
face of these figures it is impossible to say that either by way 
of compensation or restoration the communal effort has been 
small, or anomalies and injustices serious. 


Purchase Tax on Stationery 


THERE have always been strong arguments against the 
charging of purchase tax on stationery, and perhaps even 
stronger arguments in the case of legal stationery, but the 
necessity for revenue has led the Treasury to resist them. 
The comparatively simple and perfectly legal avoidance of 
tax by the separate purchase of paper in the flat commended 
itself, therefore, to many large users of stationery, including 
some local authorities. This method of avoidance is now to 
be stopped, as the Purchase Tax (No. 1) Order, 1951 
(S.I. 1951 No. 60), applies to stationery the processing provi- 
sions contained in ss. 16 to 21 of the Finance Act, 1946, 
from the 12th February. Any persons who after that date 
make stationery for their own use of a tax-inclusive wholesale 
value in excess of £250 per annum will be liable to registration. 
Full information as to the effect of the new order is given in 
Customs Notice No. 77D. 


Old Text-books 


WE have received news from a correspondent in the 
Republic of lreland that the Minister of Finance in that country 
has under sympathetic consideration a request by the 
Incorporated Law Society of Ireland that the £80 stamp duty 
paid by articled clerks (or apprentices, as they are called) should 
be returned to the Irish Law Society for the purpose of 
helping to finance legal education, including the publication 
of students’ books. It seems that as the Irish law ceased to 
develop along the lines of the English law after 1923 English 
books published before 1923 have for the most part been used 
in Ireland. Most of these books are out of print and the 
available copies are now disappearing, with the result that 
apprentices are often unable to obtain copies of the books 
which are prescribed for their examinations. The Irish Law 
Society has been buying up as many of these books as possible, 
and lending them out to students. This information reached 
us in the ordinary course of news circulation, and is in no 
sense an appeal, but readers with stocks of ancient text-books 
for students may be interested to know that they are still of 
value somewhere. 
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The Paper Shortage in the Office 


As part of the campaign to obtain 1,000,000 tons of waste 
paper this year, the Waste Paper Recovery Association is 
now appealing for the co-operation of all trade and professional 
associations, chambers of commerce and rotary clubs in 
increasing the commercial collections of used paper and board. 
In a letter sent on 16th January to the secretaries of all these 
bodies, Mr. StpNEY T. GARLAND, General Manager of the 
Association, says: “‘ A big gap between supply and demand 
already making itself felt before the urgent needs of the 
defence programme became evident. Packaging materials for 
both defence and export needs must have priority. It is clear 
therefore that adequate requirements for the home market 
can only now be met by the recovery of much greater quantities 
of used and unwanted paper. No less than 1,000,000 tons of 
waste paper will be needed this year to meet all requirements. 
That is about 200,000 tons more than was collected in 1949 
and represents the recovery of about one of every three tons 
of new paper and cardboard consumed.”” Mr. Garland asks 
the members of all professional and business associations to 
see that every shred of unwanted paper on their premises is 
daily saved and sent for salvage and that their files are clear 
of all unnecessary records. The Association will deal with 
any queries that arise from this request at their offices at 
52 Mount Street, London, W.1. 


wy 
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Recent Decisions 


In Rk. v. London Sessions, ex parte Rogers, on 17th January 
(see p. 61 of this issue), a Divisional Court (the LorD CHIEF 
Justice and HILBery and DevLin, JJ.) held that, where a 
magistrate committed a prisoner for sentence under s. 29 of the 
Criminal Justice Act, 1948, there was no appeal against such a 
decision, because it was not an order made on conviction and 
therefore not a sentence within s. 36 (1) and (2) of the 
Criminal Justice Act, 1948. 


In T. v. P., on 18th January (see p. 61 of this issue), 
a Divisional Court (the Lorp Curer Justice and HILBERY 
and DEVLIN, JJ.) held that, where a widow had an illegitimate 
child but had remarried before instituting bastardy proceedings 
against the putative father of the child, she was no longer a 
single woman and therefore not entitled to bring proceedings 
under the Bastardy Acts; and s. 1 and s. 42 and Sched. VII 
of the National Assistance Act, 1948, by which a husband was 
not liable to maintain his wife’s bastard child, made no 
difference to the position. 


In Hunter v. Towers and Another, on 18th January (see 
p. 62 of this issue), a Divisional Court (the Lorp CHIEF 
Justice and HirBery and Deviin, JJ.) held that, where a 
lorry driver was driving a Fordson motor breakdown vehicle, 
equipped with a crane at the rear and drawing a two-ton 
Bedford lorry the front of which was suspended from the jib 
of the crane so that the lorry’s front wheels were not touching 
the ground, the two vehicles being held apart by a breakdown 
bar and not less than 20 per cent. of the weight of the lorry 
being borne by the breakdown vehicle, the two together did 
not constitute an “ articulated vehicle’’ within reg. 3 (1) 
of the Motor Vehicles (Construction and Use) Regulations, 
1947, and were therefore not exempt from the requirement of 
carrying one person in addition to the driver, under s. 17 (2) 
of the Road Traffic Act, 1930. The first thing to be shown, 
the court held, was that part of the trailer was superimposed 
on the towing vehicle, in order to constitute the two an 
articulated vehicle, and the facts were otherwise. 
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THE MEANING OF “ORDINARILY RESIDENT ” 


‘ ’ 


THE terms “ ordinarily resident ’’ or “ ordinary residence ’ 
appear in a number of enactments, for example, s. 4 (1) (d) 
of the Bankruptcy Act, 1914 ; the National Service and Armed 
Forces Act, 1939, as amended by the National Service Act, 
1941; s. 46, r. 2 of Case IV, r. 3 of Case V of Sched. D, 
and r. 3 of the General Rules, All Schedules, Income Tax Act, 
1918 ; and in two recent Acts relating to jurisdiction in divorce 
and separation, namely, s. 1 of the Law Reform (Miscellaneous 
Provisions) Act, 1949 (now s. 18 of the Matrimonial Causes 
Act, 1950), and s. 6 of the Married Women (Maintenance) 
\ct, 1949, which amended s. 4 of the Summary Jurisdiction 
(Married Women) Act, 1895. There is no legal definition of 
the term, nor has it a technical meaning—-in fact its meaning 
varies in different enactments, and it is therefore necessary 
to consider the case law in order to elucidate its connotation. 


First, it is necessary to distinguish “ ordinary residence ’ 
from mere residence simpliciter, and from domicile, which are 
associated conceptions implying various degrees of connection 
with a particular country. In the case of Gout v. Cimitian 
(1922) 1 A.C. 105 (which arose on the Cyprus Annexation 
Amendment Order in Council, 1917) Lord Carson said: 
“ The appellants contended that in construing the order we 
ought to apply the same considerations as in determining the 
case of domicile, but their lordships are of opinion that the 
words ‘ ordinarily resident’ cannot be interpreted by such 
considerations and must be given their usual ordinary 
meaning.’” In Cases IV and V of Sched. D of the Income 
Tax Acts, the remittance, instead of the income arising, basis 
is applicable ‘“‘ to any person who satisfies the Commissioners 
of Inland Revenue that he is not domiciled in the United 
Kingdom, or that, being a British subject, he is not ordinarily 
resident in tne United Kingdom.’’ It will also be seen, from 
consideration of the tax cases, that ordinary residence can be 
contrasted with domicile from at least two aspects. According 
to income tax law an individual may have more than one 
ordinary residence at the same time, and it is not settled 
whether he can be without an ordinary residence (Levene 
v. Commissioners of Inland Revenue [1928| A.C. 217; Re 
Vackenzie 1941) 1 Ch. 69), whereas everyone must have a 
domicile and can only have one domicile at once. An indi- 
vidual may become ordinarily resident despite a lack of 
intention, as shown in Mackenzie's case, supra (which related 
to a domiciled Australian who became insane while on a visit, 
and remained here, certified, until her death fifty-four years 
afterwards), and in the tax case of Lysaght v. Commisstoners 
of Inland Revenue |1928| A.C. 234*. But both the fact of 
residence and the intention to settle in the country are 
essential requirements to the acquisition of a domicile of choice. 
rhe distinction is seen again in s. 18 of the Matrimonial 
Causes Act, 1950, which enables a wife to bring proceedings 
lor divorce (and nullity) if she has been ordinarily resident 
in England for three years immediately preceding, although 
her husband is domiciled abroad. Apart from this section 
the court would have no jurisdiction because the wife has 
necessarily the same domicile as that of her husband. 


Theoretically, at least, there must be a difference in the 
category of individuals who are regarded as resident, without 
qualification, from those who are ordinarily resident. The 
difficulty in the Revenue cases has been that when it has been 
necessary to establish the fact of residence from consideration 
of a number of factors which show the course of a person’s 
* For a contrasting case, see The State (at the prosecution of Hermann “oertz) v. The Minister 


of Justice [1948] Ir.R. 45, where the enforced residence of an alien in internment was held not 
to make that person “‘ ordinarily resident.” 


life, such as the regularity and the duration of visits to this 
country over a series of years, the existence of those factors 
will also show that person to have been ordinarily resident 
for the same period. For the purpose of income tax law, 
an individual must be resident before becoming assessable 
under Sched. D, but if he is assessable by reason of being 
resident he may be liable on a lower basis if he can show 
that he is not ordinarily resident. This distinction was well 
expressed by Rowlatt, J., in Levevie's case at first instance 
when he said : “ The person described as ‘ ordinarily resident ’ 
cannot be same as a person merely 
‘resident ’ Those who are resident s¢mpliciter are to 
be taxed on the full amount of their income from foreign 
whether received here or not, while those 
who though resident are not ‘ ordinarily resident ’ 
taxed on actually here.” (A 
difference arises in bankruptcy law, and in the 
Re Erskine (1864), 10 L.T. 32, the Master of the Rolls said 
“ He merely came to London on a visit... Even, however, 
if they assumed that he resided here, he did not ‘ ordinarily 
reside ’ in London.’’) This implies that the class included in 
the net of full liability are those in whom the dual 
characteristics of being both resident, and ordinarily resident, 
are present. Those who can show that they lack that ol 
being “ ordinarily resident ’’ constitute a smaller group whose 
liability in the country of residence is lower than the mass of 
ordinarily.”’ 


the described as 


possessions, 
are only 
similar 


income received 


case ol 


residents who live there “ 

Before embarking on a detailed analysis of “ ordinarily 
resident,”’ it is of interest to notice that even in the Income 
Tax Acts the phrase is used with two different meanings, 
which might be described as the local and the national. 
For example, in r. 4 of the rules applicable to Sched. D, 


dealing with the place of assessment, a person Is assessable in 


the parish ‘ where be ordinarily resides,’ and a person wito has 
two or more places of ordinary residence is assessable at either 
place. This may be compared with its use in maintenance o1 
separation proceedings, and the amendment made by s. 6 
of the Married Women (Maintenance) Act, 1949, which now 
enables proceedings to be brought in “ any court of summary 
jurisdiction acting within the city, borough, petty sessional o1 
other division or district, in which the married woman or het 
husband ordinarily resides.’”” In dealing with income tax 
claims of a person to be not ordinarily resident, however, the 


circumstances in relation to the United Kingdom are con 


sidered, and, it is submitted, this wider meaning must l¢ 
read into s. 18 of the Matrimonial Causes Act, 1950, since hh 
also, the contrast is between being ordinarily resident and 


being domiciled, which can exist only in relation to a country 
(or area of separate domicle). It is also worth noticing that 
the recognition that, at least in the Income Tax Acts, a 
person can have more than one place of ordinary residence 
concurrently should presumably follow in other branches of 
law, even with the narrower meaning. 

The tax decisions as to whether an individual is resident 
and/or ordinarily resident all relate to the United Kingdom 
and for the period of the year of assessment. The procedure 
is for claims by a person to be regarded as not resident, and /or 
not ordinarily resident, to be made to the Commissioners 
of Inland Revenue (usually in practice to the Chief Inspector, 
Claims), who give the decision in the first instance. There is 
a right to have an appeal heard by the Special Commissioners, 
who are an independent body, whose decision is final on a 
question of fact. An appeal can thereafter be made to the 
High Court by way of case stated, but only on a question of 
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law. The conclusion of the Special Commissioners is therefore 
not subject to review by the court if they had evidence before 
them from which their conclusion could properly be drawn 
and have not misdirected themselves. 


The case of Reid v. Commissioners of Inland Revenue [1926 
S.C. 589; 10 Tax Cas. 673, concerned a single woman who 
had lived in the United Kingdom in hotels and had then gone 
abroad, where she also stayed in hotels. She visited the 
United Kingdom and remained here (in hotels) for between 
three and four months during each of the years ended 
5th April, 1920 and 1921, for which years she claimed to be 
not ordinarily resident in the United Kingdom. She had 
a banking account in London and some personal effects stored 
here, but retained no place of residence in this country. 
The Special Commissioners decided that she was ordinarily 
resident in the United Kingdom for 1919-20 and 1920-21, 
and stated the question of law for the High Court as 
‘ whether the facts proved and admitted are sufficient evidence 
to support our finding that Miss Reid was ordinarily resident 
in the United Kingdom for the years in question.’’ This was 
confirmed, the Lord President (Clyde) stating that as to 
ordinary residence the test of time or duration was important, 
but only one among many: ‘‘ Krom the point of view of 
time, ‘ ordinarily’ would stand in contrast to ‘ casually ’.”’ 
Lord Blackburn said that a person might be ordinarily 
resident in the United Kingdom without having any particular 
house or spot in the United Kingdom which could be described 
ordinary residence.’’ Thus “ ordinarily resident ’’ is 
an attribute of the individual, who need not have a house 
or establishment in this country nor stay here continuously 
to be regarded as ordinarily resident. 


“e 


ds his is 


Levene’s case, supra, was similarly decided. It related to 
a British subject who had given up the lease of his house 
in the United Kingdom, sold his furniture and lived mainly 
abroad in hotels but spent periods, totalling less than six 
months year, in the United Kingdom on_ visits. 
Kowlatt, J., regarded the phrase “ ordinarily resident ’’ as 
meaning habitual, in the ordinary course of a man’s life, 
“because the ordinary course of his life is such that he 
acquires the attribute of residence.’’ Viscount Cave, in the 
same case, suggested that ordinary residence was contrasted 
with occasional or temporary residence, and said (/1928 
A.C, 225): ‘It connotes residence in a place with some 
degree of continuity, and apart from accidental and occasional 


each 


absences.” 

Lysaght’s case, supra, was even more definitely in favour 
of the Revenue. The taxpayer there had a permanent home 
in Ireland but came to England for about a week of each 
month purely for the purpose of business, as a director of an 
Kknglish company, staying only in hotels or with a brother, 
and having no establishment in England. On these facts, 
he was held to be both resident and ordinarily resident in the 
United Kingdom, and this decision was upheld by the House 
of Lords. Viscount Sumner contrasted “ ordinary ’’ with 
‘extraordinary,’ and stated that the regular order of a 
man's life (adopted voluntarily) was not extraordinary. He 
said ({1928} A.C. 244): “The word ‘resident’ indicates 
a quality of the person charged and is not descriptive of his 
property It does not follow that keeping up an establish- 


ment abroad and none here is incompatible with being 
‘resident’ here if there is other sufficient evidence of it.’’ 
Elmhurst v. Commissioners of Inland Revenue [1937) 2 K.B. 551; 
21 Tax Cas. 381, was another instance of an individual having 
an establishment abroad being held to be resident and 
ordinarily resident in the United Kingdom. 
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It may be said, therefore, that at least as regards income 
tax, as shown by the cases, an individual may be ordinarily 
resident in the United Kingdom if, when the facts are reviewed 
for a period, spending a substantial part of each year in the 
United Kingdom is habitual, or part of the regular course 
of that person’s life. It is a personal quality of the individual, 
and a person can be ordinarily resident in the United Kingdom 
when he merely stays in hotels or with friends, even when he 
maintains a permanent establishment abroad. An individual 
may thus be ordinarily resident in more than one country 
at a time, although not continuously physically present. 
The question to be decided is whether an individual is, or 
is not, ordinarily resident for the year of assessment. 


In the case of Hopkins v. Hopkins (1950), 94 Sox. J. 726, 
which concerned the jurisdiction of the Divorce Division of 
the High Court under what is now s. 18 of the Matrimonial 
Causes Act, 1950, Pilcher, J., stated that, although it did 
not necessarily follow that the words “ ordinarily resident ” 
should be construed in the same way for divorce as for 
income tax law, he paid respectful attention to the judgments in 
the tax cases. In that case the wife was living with her 
husband in Canada for five months during the three years 
immediately preceding the commencement of the proceedings, 
and for this reason it was held that she was not ordinarily 
resident in England during those three years and that the 
court lacked jurisdiction. However, under income tax law 
(as shown by the tax decisions) Mrs. Hopkins would be 
regarded as both resident and “ ordinarily resident ’’ for this 
period of three years, and on the facts her stay in Canada 
might be described as a mere sojourn-—-and would probably 
be so regarded for the purpose of Canadian tax law, as shown 
by the case of ?. W. Thomson v. Minister of National Revenue 
1946| Supreme Court, Canada 209. Even if she were found 
to have been ordinarily resident in Canada for those five 
months, this would not preclude her from being regarded as 
ordinarily resident in England throughout the three years, 
if the facts for the whole period of the three years were weighed. 
It would appear from the report that when the husband and 
wife went to Canada it was for the purpose of the husband’s 
obtaining employment and of settling there if conditions 
were favourable, and the children of the marriage were left 
behind in England. If the wife had remained living in Canada 
apart from coming‘back to fetch the children, on the analogy 
of the Elmhirst case, supra, she would probably be regarded 
as ordinarily resident in Canada from the time she first left 
England. But, as events transpired, her stay in Canada was 
merely a temporary sojourn, and there must also be taken 
into consideration the fact that her children 
best of her knowledge, still living in England, and that she 
had not parted with them in intention—-a very much stronge! 
tie than a banking account! The fact that neither she nor 
her husband had a home of their own in England was not 
conclusive, nor the fact that (after four months) a house had 
been taken on lease in Canada, since being ordinarily resident 
is an attribute of the individual and can exist in the absenct 
of a settled home anywhere, and also where there is a 
permanent home elsewhere. 


were, to tli 


The reasoning in the line of cases culminating in Macrae 
v. Macrae 1949} P. 397, particularly the dictum ol 
Somervell, L.J., at p. 403, that “ordinary residence can 
be changed in a day,’ seems to have been accepted as 
ordinarily resident ”’ is, like domicile, 


“e 


meaning that being 
exclusive. This is derived from the dictum of Lord Selborne, 
L.C., in Berkley v. Thompson (1885), 10 App. Cas. 49, to the 
effect that “‘a person resident abroad, still more ordinarily) 
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resident and domiciled abroad, and not brought by any special 
statute or legislation within the jurisdiction, is prima facie not 
subject to the process of a foreign court.’’ But s. 18 of 
the Matrimonial Causes Act, 1950, provides special legislation 
to enable a wife of foreign domicile who is resident 
and has been ordinarily resident for three years, to bring 
proceedings. As to the effect of adding “ ordinarily ’”’ to 
“ resident,”’ Pilcher, J., in Hopkins v. Hopkins, supra, thought 
that this lent “no real added meaning,” but in the case of 
Hermann Goertz, supra (an Irish case), Black, J., thought that 
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’ 


“ordinarily” was intended to have, and must be given, some 
effective meaning other than that of mere continuity (when 
used in that case, in conjunction with a period of five years). 
Since in income tax law an individual can be ordinarily 
resident in more than one country at the same time, it would 
be a non sequitur, if those or similar principles apply, to hold 
that “it follows that if the wife was ordinarily resident in 
Canada during her five months’ sojourn, she was not ordinarily 
resident in England during the three years ’’—or even during 
those five months. 
H.G:S. F. 


THE MOTORIST AND THE INNKEEPER 


LAWYERS’ jargon often gives occasion for laymen to be 
irritated or sarcastic, but if it had no other justification one 
could point to the confusion which arises when a word which 
is in common use to mean one thing (and that not a very exact 
one) is used in law to connote something different and precise. 
Take the word “‘inn.”’ To the man in the street, any house 
bearing the name of the “‘ Red Lion,” or the ‘‘ Pig and Whistle,” 
which sells beer during the permitted hours, is an inn ; and if 
a barrister on circuit, staying at the Grand Hotel at Midtown, 
were to tell the manager that it was a common inn, he would 
cause surprise and indignation. But when Lord Coke stated the 
law of innkeepers’ liability in Calye’s Case (1584), 8 Co. Rep. 
32a, he meant by an inn a house where travellers and wayfaring 
men were accommodated, and whose owner held himself out 
as affording hospitality to any man, not picking and choosing 
his guests. Best, J., put the test concisely in Thompson v. 
Lacy (1820), 3 B. & Ald. 283, at p. 287, thus: “ An inn isa 
house, the owner of which holds out that he will receive all 
travellers and sojourners who are willing to pay a price adequate 
to the sort of accommodation provided, and who come in a 
condition] :n which they are fit to be received. <A lodging- 
house keeper makes a contract with every man that comes, 
whereas an innkeeper is bound, without making any special 
contract, to provide lodging and entertainment for all at a 
reasonable price.’ (For a discussion of the innkeeper’s 
burden in this respect, see 92 Sot. J. 4.) The importance of 
precisely defining an inn is that at common law an innkeeper 
is liable, whether or not he is negligent, if a guest’s chattels are 
lost or stolen in the inn (unless the loss was due to the guest’s 
negligence) and that the innkeeper has a lien on the chattels 
for payment of the guest’s bill. The Innkeepers’ Liability 
Act, 1863, enables the innkeeper to limit his liability (except 
for negligence) subject to certain conditions : but the Act does 
not apply to “ carriages,’ and it is liability for the loss of a 
guest’s car with which this article is particularly concerned. 

A distinction exists between the inn and the lodging-house, 
on the one hand, and on the other between the inn and the 
alehouse. An alehouse is a house where spirituous liquors are 
sold by retail, but whose owner does not hold himself out as 
ready to accommodate travellers (see, for instance, Sealey 
v. Tandy [1902] 1 K.B. 296). 

So much for the inn. Now for the “ traveller,”” in respect 
of whom alone the innkeeper is strictly liable and has a lien. 
According to Coke, the term was restricted to ‘‘ wayfaring men ”’ 
and did not include the innkeeper’s family er his private 
guests, i.e., persons staying at the inn not because they were 
passing that way on a journey but because the innkeeper had 
invited them. In Coke’s time, a visitor to an inn was not a 
traveller unless he stayed there the night, but this requirement 
was later relaxed, and in Bennett v. Mellor (1793), 5 T.R. 273, 
a man who called at an inn on his way home from a market 
to speak to the innkeeper, and had a drink while he was waiting, 
was held to be a traveller. To the same effect was Orchard 


v. Bush [1898] 2 QO.B. 284, where a man who travelled daily 
between his home in the country and his office in Liverpool was 
held to be a traveller in a hotel where he supped on his way 
home each night. 

In the recent case of Williams v. Linnitt | 1951) W.N. 9, in the 
Court of Appeal, the plaintiff was a farmer near Nuneaton. 
A mile from his farm, in the opposite direction from Nuneaton, 
lay the ‘‘ Royal Red Gate,”’ which was certainly an inn in the 
popular sense, and was conceded by its proprietor to be an 
inn in the legal sense. One day Mr. Williams went from his 
farm to Nuneaton in his car on business ; in the evening, his 
business accomplished, he drove to the inn, passing his home 
en route. He went there for a social evening with his friends, 
and he had it ; but during the evening his car was stolen from 
the inn’s car park. But for the theft, he would have driven 
home at the end of the evening, and we may assume that he 
eventually got home that evening. At all events, he did not 
spend the night at the inn. He sued the innkeeper for 
damages for the loss of his car, and the defence contended that 
he did not come to the inn as a traveller. 

The Court of Appeal (Lord Tucker, Asquith and Denning, 
L.JJ.) unanimously held that the plaintiff was a traveller. 
(Denning, L.J., parted company with his brethren farther on ; 
he held that, although an innkeeper cannot contract out of his 
common law liability, he can by notice limit his lability as 
regards places which, though within the curtilage of the inn, are 
patently not safe against theft; such as the car park in front 
of the “‘ Royal Red Gate.’’) Lord Tucker cited with approval 
a dictum of Kennedy, J., in Orchard v. Bush : ‘‘ The authorities 
give no definition of what is a traveller ;" but . . . I should 
have thought that any person who was neither an inhabitant 
of the house, nor a private guest of the innkeeper or his 
family, but who came into the house as a guest to get such 
accommodation as it afforded, and he was willing to pay for, 
was a traveller.”” In this context, of course, Kennedy, J., 
meant by “‘ accommodation ”’ not only a bed for the night, 
but any of the facilities offered by the house—food or drink 
or a bed-—as the facts in Orchard v. Bush show. But his next 
words were: “‘ It does not seem to me to make any difference 
whether his journey be a long or a short one.”” That suggests 
that Kennedy, J., took it for granted that a traveller was a 
person who called at an inn in the course of a journey from 
one place to another, and not a person who had only left his 
home for the purpose of visiting the inn. What he meant by 
this definition was, surely, that it did not matter if the journey 
was so short that the traveller did not need to stop the night ; 
not that it did not matter whether or not he was on a journey 
at all. Certainly there is much authority to that effect, and 
Denning, L.J., listed it: Lord Coke in Calye’s Case, supra; 
Pidgeon v. Legge (1857), 5 W.R. 649, per Watson, B.; R. v. 
Rymer (1877), 2 0.B.D. 136, per Kelly, C.B.; R. v. Higgins 
[1948] 1 K.B. 165, at p. 171, per Lord Goddard, C.J. Jt is 
therefore possible that the dictum of Kennedy, J., was not 
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intended by him to extend the meaning of “ traveller ”’ as 
widely as the Court of Appeal thought it did, and that it was 
consistent with those other authorities in excluding from the 
definition local residents calling at the inn. One might also 
suggest that the narrower definition of “ traveller ’’ is more in 
accordance with reason. A man on a journey must have 
some chattels with him: a horse or a car; a change of 
clothing ; often some merchandise, the disposal of which is 
the reason for his journey. If in the course of the journey 
he has to stay a night, or take refreshment, in a stranger’s 
house, it is well that the law should put on a person who makes 
a business of entertaining travellers the burden of keeping his 
baggage safe. But aman going to the ‘‘ Red Lion’”’ for a drink 
in the evening is, one would have thought, in no better 
position than a man going to the cinema to see a film, or than 
his wife going to a teashop for an afternoon’s gossip with her 
friends. There is no need to take baggage on such outings, 
and if one chooses to go by car there is no reason why the host 
of the ‘“‘ Red Lion” should be made an insurer of it any 
more than the manager of the cinema or the teashop. 

In the interval between the argument and the judgment in 
Williams v. Linnitt, another Division of the Court of Appeal 
(Evershed, M.R., Jenkins, L.J., and Danckwerts, J.) heard 
the case of Tinsley v. Dudley (12th December, 1950), on 
very similar facts. In that case, a farm labourer came into 
a town on his motor cycle from the farm where he worked and 
lived, for a social evening at the ‘‘ Wheatsheaf.’’ He put his 
cycle in the yard at the side of the house, and it was stolen. 
He sued the licensee for damages, and the latter fought on 
the ground that the ‘‘ Wheatsheaf’? was not an inn, and won. 
The plaintiff's alternative line of attack was that there was a 
bailment of the cycle, but the defence disposed of this with the 
help of Ashby v. Tolhurst [1937] 2 K.B. 242—the more easily 
because in Tinsley v. Dudley the defendant was not told that 
the cycle had been left in his yard until after the theft. 

The ‘‘ Wheatsheaf’’ had no sleeping accommodation for 
guests, and the owner did not “ hold out that he would receive 
all (or indeed any) travellers and sojourners.’”’ Therefore, the 
defendant argued, it was not an inn ; and he cited in favour of 
this contention the definition of an inn in Jelf & Hurst on 
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WE have been asked from time to time recently to deal with 
one or two questions in connection with the new legal aid 
scheme, and we propose doing so now. By far the most 
often repeated inquiry is as to the basis on which solicitors’ 
costs are to be taxed under the scheme. 

It will be found that provision is made under para. 2 of 
Sched. III to the Legal Aid and Advice Act, 1949, for the 
allowance to a solicitor giving legal aid in cases in the 
Supreme Court of the full amount allowed on taxation 
on account of disbursements, and 85 per cent. of the amount 
allowed in respect of profit costs. Paragraph 4 of the same 
Schedule then goes on to define the basis on which the 
costs of the assisting solicitor shall be taxed under the scheme, 
for it provides that the costs shall be taxed for the purposes 
of the Schedule according to the ordinary rules of a taxation 
as between solicitor and client, where the costs are to be paid 
out of a common fund in which the client and others are 
interested. 

In order to determine the precise significance of these words 
we cannot do better than go to the leading case on the question, 
namely, Giles v. Randall {1915} 1 K.B. 290 (C.A.). In this case 
a complete exposition is given of the various bases upon which 
costs are taxed. Buckley, L.J., aptly summarised these bases 
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Innkeepers; Kk. v. Rymer, supra; Sealey v. Tandy, supia, 
and R.v. Armagh Justices {1897| 2 Ir. R. 57, at p. 67, per 
Holmes, J. The plaintiff was unable to find any contrary 
authority, and the court accepted the defendant’s contention. 
But oddly enough the defendant conceded that if the 
‘‘ Wheatsheaf ’’ had been an inn the plaintiff would be entitled 
to recover “ whether as a traveller or otherwise.”’ The court 
unfortunately made no observation on this point, since it did 
not arise for decision. 

It seems, therefore, that if Tinsley v. Dudley and Williams 
v. Linnitt were both rightly decided a local resident who goes 
to licensed premises for a drink (hereinafter, as in 1 Jac. I, 
c. 16, referred to as a “ tippler ’’) can hold the licensee liable 
for the theft of his car or other chattel on the premises if the 
house has sleeping accommodation for guests, but not other- 
wise. Since it does not matter to a tippler whether or not the 
house has such accommodation, the distinction seems 
irrational. Surely, if the law is a rational pattern and not a 
mere collection of formule, the true position ought to be that 
adumbrated in Pidgeon v. Legge, R. v. Ryvmer and R. v. Higgins, 
that the same house can be at the same time an inn quoad 
travellers and an alehouse qguoad tipplers. In Williams v. 
Linnitt the court rejected this suggestion on the ground that 
when a man comes into a hostelry (to use a neutral term) 
for a drink, the host cannot tell whether he comes from 
round the corner or is on his way to or from some other 
place. Granted that that is so, one might still say: why 
should his liability be the same to both? Travel was a 
difficult and hazardous matter when the custom of innkeepers’ 
strict liability to travellers arose. The fact that it is now so 
easy that not only travellers but also tipplers can go a long 
way ina short time might conceivably be a reason for reducing 
the burden on innkeepers in respect of the travellers they 
entertain ; it does not seem to be a valid reason for increasing 
the burden in favour of tipplers. 

Williams v. Linnitt is going to the House of Lords, so in due 
course we shall learn whether the motorised tippler is a 
traveller; and we may hope that their lordships will also 
tell us whether a house can at one and the same time be an 
inn qguoad a traveller and an alehouse quoad a tippler. 


D. P.M. 


THE LEGAL AID SCHEME—I 


when he observed that there are three modes of taxation as 
between solicitor and client. The first is where the client is 
taxing his own solicitor’s bill of costs, commonly called 
taxation between solicitor and own client. The second is 
where the costs are to be paid out of a common fund in which 
the client and others are interested ; and the third is where 
the costs are payable by one party to another, or out of a fund 
in which the party entitled to the costs has no interest. 

His lordship then went on to define the precise distinction 
between the different bases of taxation and he said that so far 
as a taxation as between solicitor and own client is concerned 
there is an ascertainment and allowance of the charges properly 
payable by the client to his solicitor ; whilst in the case of 
taxation between solicitor and client where the costs are 
payable out of a common fund the taxation is substantially a 
party and party taxation on a more generous scale. 

So far as legal aid costs are concerned, therefore, the 
assisting solicitor’s costs will be taxed and allowed at 85 per 
cent. of normal party and party costs, on a more generous 
scale. Precisely how much more generous the solicitor and 
client costs will be than the party and party costs ina particular 
case is a matter for conjecture, but it would not be unfair to 
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say that in many cases if one took 15 per cent. off a solicitor 
ind client bill of costs, then one would arrive at the normal 
party and party costs of the action. In effect, therefore, it 
seems that the solicitor to an assisted person under the legal 
aid scheme will receive in the majority of cases, what would, 
in normal actions, be his party and party costs only. 

lhe same applies to counsel. According to the memorandum 
issued by The Law Society on the 18th August last, every set 
of papers delivered to counsel in connection with legal aid 
cases will be marked “‘ Legal Aid,”’ but no fee will be marked 
thereon. At the conclusion of the case counsel’s clerk will 
furnish the solicitor with a list of the fees which it is suggested 
are appropriate, and these fees will be in¢luded in the solicitor’s 
bill of costs for taxation. The taxing master will then consider 
the amount of these fees and will allow them at such an 
amount as he considers appropriate, having regard to the 
circumstances of the case. Of the amount so allowed, 85 per 
cent. will be payable. 

So far as counsel’s fees are concerned, they will also be 
taxed on the principle of a solicitor and client taxation, since 
para. 4 of Sched. III states that that basis shall be adopted 
for the purposes of taxing the costs of the action, and the 
word “ costs’’ must be deemed to include payments which 
are made in pursuance of the professional duty undertaken 
by the solicitor and which he is bound to perform whether he 
is kept in funds by the client or not, or payments which are 
sanctioned as professional payments by the established 
custom and practice of the profession (see Re Remnant (1849), 
11 Beav. 603). 

In this respect, s. 6 (5) of the Act provides that a solicitor 
who has acted for a person receiving legal aid shall be paid for 
so acting out of the legal aid fund and any fees paid to counsel 
for so acting shall also be paid out of that fund, whilst s. 6 (9) (4) 
provides that the instructing solicitor shall be deemed to 
have paid the counsel’s fees for the purpose of an order for 
costs against any other party. However, it will be recalled 
that under para. 2 (1) of Sched. III to the Act a solicitor shall 
receive the full amount of his disbursements allowed on 
taxation but, in order to remove any doubts, para. 3 of the 
Schedule specifically provides that, although counsel’s fees 
shall be taxed as if they had been paid by the solicitor, they 
shall not by reason thereof be treated as disbursements for 
the purpose of para. 2 of the Schedule. 

The provision that only 85 per cent. of the costs as allowed 
on taxation shall be paid to the solicitor applies, as we have 
seen, to costs arising in Supreme Court cases. So far as 
county court cases are concerned (the Act has not yet been 
applied to county court proceedings generally, but has been 
applied to actions transmitted from the Supreme Court), the 
solicitor and counsel will be paid the full amount of the costs 
and fees as allowed on taxation (see paras. 1 and 2 of the 
Schedule). We have already, in a previous article, noticed 
the effect of s. 184 (e) of the County Court Act, 1934, which 
provides that on a taxation of any bill of costs the amount 
which may be allowed in respect of any item relating to 
proceedings in a county court shall not exceed the amount 
which would have been allowed in respect of that item as 
between party and party. This means, of course, that the 
county court scale applies as well between solicitor and client 
as between party and party, subject to the fact that the 
judge, and in some cases the registrar, in a county court may 
award costs in respect of particular items outside the scale. 

Accordingly, the provision in para. 4 of Sched. III to the 
Legal Aid and Advice Act, 1949, which provides that the 
costs under the scheme shall be taxed on a solicitor and client 
basis, where the costs are to be paid out of a common fund, 
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has little application to costs in connection with county court 
proceedings, for there only one basis of costs is applicable, 
whether the taxation is as between solicitor and own client, 
solicitor and client or party and party. This aspect of the 
matter is stressed by para. 4 (2) of the Schedule, for it is ther 
provided that the reference in the Schedule to thi 

taxation shall include in particular s. 184 (e), supra, 
to such additions as may be prescribed in respect of 
preliminary to any proceedings in the county court. In 
short, therefore, so far as county court proceedings art 
concerned, the assisting solicitor in a legal aid case is, in 
theory, no worse off than he would be if he acted for the same 
client outside the scheme. 
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Presumably the solicitor acting in an assisted case is 
entitled to make provision for such evidence as he or counsel 


may deem necessary for the proper conduct of the case, and 
the amount paid to the witnesses will be included in thy 
solicitor’s bill of costs for taxation. In tls respect thi 


solicitor will be wise not to incur more in the way of witnesses’ 
expenses than is provided by the Table of Allowances, 1853. 
So far as expert witnesses are concerned, para. 14 (4) of the 
Legal Aid (General) Regulations, 1950, provides that The Law 
Society may give a general authority to solicitors acting 
in any particular class of assisted case to obtain the report 


or opinion of one expert, and to state the maximum fer 
} 


which may be paid for such opinion or report. If any furthet 
expert evidence is required in a particular case, or expert 
evidence is required in any case outside the particular classes 
of case in which The Law Society has given a general 


authority, then application must be made to the area com- 
mittee for sanction, and in giving such sanction the area 
committee shall state the maximum fee which may be paid 
for the employment of the expert or experts. No general 
authority has yet been given by The Law Society. 

Certain other steps require the prior authority of the area 
committee if the costs thereof are to be allowed on taxation. 
They are (General Regulation 14 (3)) : (a) to add any further 
party to the proceedings ; (+) to bespeak any transcript of 
shorthand notes of any proceedings ; (c) to lodge any inter- 
locutory appeal; (d) to instruct more than one counsel ; 
or (c) to set up or set off any right or claim having the same 
effect as a cross action (other than a counterclaim or set-off 
arising out of the same transaction and capable of being 
pleaded as a defence), or to reply to any right or claim so set 
up or so set off by any other party. 

So far as the taxation of the costs of an assisted person's 
solicitor is concerned, an order for taxation must first be 
obtained (see General Regulation 18 (3)). The bill will be made 
out in the normal manner on foolscap paper, with two cash 
columns on the right-hand side and one on the left, except 
in cases where the solicitor has obtained an order to recover 
part of the costs from another party, as to which further 
reference will be made later. The bill and all the usual docu- 
ments will be lodged in the Supreme Court Taxing Office, 
together with a copy of the civil aid certificate and the written 
authorities of the area committee referred to above in respect 
of the employment of expert witnesses or other matters upon 
which the solicitor has obtained the sanction of the area 
committee. At the conclusion of the taxation a certificat 
will be furnished, and upon this certificate the solicitor will 
recover the amount of his costs and disbursements from the 
legal aid fund. In this respect, attention may br directed 
to the provisions of s. 2 (2) (b) of the Act, which states that 
neither the solicitor nor counsel in an assisted case shall take 
any payment other than that directed to be paid out of the 
legal aid fund. J.L. RR. 
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THE EFFECT OF A POWER OF REVOCATION ON THE 
STAMP DUTY ON SETTLEMENTS 


THE leading authority on this subject is the House of Lords’ 
decision in Stanyforth v. Inland Revenue Commissioners (1930 
A.C, 339, and it is with the object of examining certain dicta 
in that decision that I have chosen this subject for this 
“Diary” this week. 

It is well known that there are two heads under which 
settlements can be charged with stamp duty. The original 
charge was contained under the heading ‘‘ Settlements ’”’ in 
Sched. I to the Stamp Act, 1891, whereby a duty of 5s. per 
cent. is levied in the case of settlements of or agreements to 
settle any definite and certain sum of money or amount of 
stock or any security. Except in the case of settlements 
made in consideration of marriage (in relation to which the 
charge under this heading is saved by s. 74 (5) of the Finance 
(1909-10) Act, 1910), this duty has been virtually superseded 
by the duty charged on gifts inter vivos by s. 74 of the Act of 
1910. Section 74 provides, by subs. (4), that where any 
instrument is chargeable with duty both as a conveyance or 
transfer under that section and as a settlement under the 
heading ‘‘ Settlements ” in Sched. I to the Stamp Act, 1891, 
the instrument is to be charged with duty as a conveyance or 
transfer under s. 74 and not as a settlement under the Stamp 
Act, 1891. The rate of duty chargeable under s. 74 has 
always been the same as that charged on conveyances or 
transfers on sale, i.e., since the increase in this duty effected 
by the Finance Act, 1947, it is now £2 per cent. 

The charge under s. 74 is made in the following words 
(subs. (1) of that section): “ Any conveyance or transfer 
operating as a voluntary disposition inter vives shall be 
chargeable with the like stamp duty as if it were a conveyance 
or transfer on sale, with the substitution in each case of the 
value of the property conveyed or transferred for the amount 
or value of the consideration for the sale.’’ Under subs. (2) 
of s. 74 the stamp duty on dispositions falling within this 
head of charge has to be adjudicated, and it is thus the duty 
of the Inland Revenue Commissioners to form an opinion on 
“the value of the property conveyed or transferred” 
whenever an instrument operating as a voluntary disposition 
inter vivos is produced to them for stamping. It is in 
reference to this provision that the question sometimes arises 
whether, and if so to what extent, a power of revocation 
contained in the disposition affects the value of the property 
conveyed or transferred thereby. 

The facts in Stanyforth’s case were such as very frequently 
occur in the case of family settlements. The parties to the 
deed the stamp duty on which came into question were the 
tenant for life in possession and the tenant for life in 
remainder, respectively, of certain settled estates, and these 
persons, in exercise of a joint power of revocation and new 
appointment vested in them, effected a partial resettlement 
of the estates. The effect of this resettlement was to cut out 
the interests of a second son of the tenant for life in possession 
and of the issue of that son, and to accelerate the interests in 
remainder limited after the interests originally limited to the 
second son and his issue. This resettlement was effected by 
an appointment, which was expressly made subject to all 
powers of revocation and new appointment, which were thus 
preserved, and the deed of appointment also contained a 
power of revocation and new appointment. 

Stamp duty was claimed in respect of the deed of appoint- 
ment on the footing that it was a voluntary disposition 


within s. 74 (1) of the Act of 1910, and the value of the 
property was assessed for this purpose as equal to the 
difference between what the son who had been cut out and 
his issue had before, and what they had after, the resettle- 
ment, which difference was by the resettlement transferred 
from that son and his issue to the other persons entitled under 
the resettlement, and on this footing duty would have been 
payable on the full value of the estates comprised in the 
resettlement. The taxpayer, on the other hand, contended 
that the overriding powers of revocation and new appointment 
should be taken into account in assessing the value of the 
property, and that the existence of these powers had the 
effect of reducing the value of the property conveyed or 
transferred to a nominal sum (agreed between the parties 
at £50). The assessment of the Commissioners was upheld 
by the judge, whose decision was in turn upheld by the Court 
of Appeal, who followed their own previous decision in Earl 
of Westmorland v. Inland Revenue Commissioners {1928 
1 K.B. 703 that in assessing the value of property 
voluntarily conveyed or transferred by an_ instrument 
containing a power of revocation of the interests thereby 
created, the power of revocation should be disregarded. 

The decision of the House of Lords was given by Lord 
Warrington of Clyffe, the gist of whose speech can be shortly 
reproduced. The property conveyed or transferred consisted 
of those interests of the son who had been cut out and his 
issue which in effect were transferred to those who came 
after him in the order of succession. The value of that 
property had to be ascertained by being substituted for the 
amount of the consideration for the sale had there been a 
sale in the open market. At such a sale the property would 
have been put up with all its incidents, including provisions 
for defeasance, and on this footing it was impossible to see 
how the power of revocation and new appointment contained 
in the deed of appointment which resettled the estates, a 
power which could destroy the property to be sold. could be 
disregarded ; regard had to be paid to those overriding 
powers which affected the value of the property and reduced 
it to the agreed sum of £50. As to the Earl of Westmorland's 
case, the only power of revocation in that case had been 
contained in the deed of conveyance or transfer itself, but that 
was not a material difference ; ‘‘ the property ”’ in s. 74 (1 
meant “ the subject-matter of the conveyance or transfer, 
and that subject-matter was as much affected in value by a 
power of revocation contained in the deed of conveyance or 
transfer as by one in some other deed. The earlier case should, 
therefore, be treated as overruled. 

It will be seen that in Stanvforth’s case the conveyance 
for the purposes of s. 74 (1) was a conveyance of equitable 
interests, the legal estate remaining undisturbed in the hands 
of trustees throughout, and it is sometimes thought that this 
circumstance was essential to the decision in this case. But 
the principle which Lord Warrington adopted in applying 
the section to the facts before the House is quite general ; to 
ascertain the value of the property it is necessary to value 
the property (whatever it is) with all its incidents, the value 
being the value in the open market. There is thus nothing 
in the actual language used in this passage to limit the 
applicability of the decision to the case where the property 
conveyed consists of equitable interests only ; nevertheless, 
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that may still be the result if the decision is further 
examined. 

The books on stamp duties merely note the case but do 
nothing to elucidate it and its possible consequences in 
circumstances somewhat different from those which arose in 
that case, and this is a pity, for the case is one which affords 
good material for discussion. Suppose, for example, that 
a settlor transfers property (it is not immediately material 
what kind of property is transferred) to trustees upon trust 
for sale, and upon trust as to the proceeds of sale for X for 
life with remainder to X’s children, and the deed by which 
this transfer is effected and these trusts are declared contains 
a power for X (or his trustees) to revoke these trusts and 
declare new trusts concerning the trust premises. In such a 
case the conveyance, for the purposes of s. 74 (1), is the 
conveyance to the trustees, and so far as this conveyance is 
concerned, it may be argued, the value of the property 
conveyed is not affected by the power to revoke the trusts 
upon which the trust premises are held ; what is affected by 
the existence of this power is the beneficial interest of X and 
his children, and if anything is subject to this incident (in 
the phraseology adopted in Stanvforth’s case) it is the 
equitable interest of the beneficiaries and not the property 
conveyed to the trustees. If that is so, then the decision in 
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Stanyforth’s case is much more limited in its effect than a 
reading of the wide language in which it is couched would 
first Indeed, there is nothing in that case, it is 
submitted, which absolutely requires that the principle upon 
which it was decided should apply to the hypothetical case 
suggested above as well as to cases in which the facts are 
similar to those which actually arose there. (In the /avl of 
Westmorland’s case also, it may be noted, the 
disposed of by the instrument attracting stamp duty were 
equitable interests; in fact, but for the difference 
mentioned by Lord Warrington and dismissed by him as 
immaterial, the facts in the two cases were for all practical 
purposes identical.) It is enough that this principle should 
apply to cases similar in their circumstances to Stanyforth’s 


case. 
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It would be interesting to know whether this decision, 
which obviously suggests methods of avoiding the heavy 
duty on voluntary settlements now exacted under s. 74 (1), 
has been called in aid in cases where there been a 
settlement of the simple kind suggested above, and what the 
attitude of the Commissioners has been when the instrument 
has been produced for the adjudication of duty thereon. 
Since the books are unhelpful on the point, the experience of 
practice is all that one can turn to for assistance. 
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LIABILITY FOR DEFECTIVE WALL 


Tue law, as Denning, L.J., observed in his judgment in Mint 
v. Good (1950), 94 SoL. J. 822 (C.A.), has shown a remarkable 
development on the point dealt with in that case during the 
last sixteen years. The point in question concerned the 
iability or non-liability of a landlord for injuries occasioned 
to highway users by defects in the demised premises, he 
being under no covenant to effect repairs. The development 
began with Wilchick v. Marks and Silverstone (1934) 2 K.B. 56, 
which decided that a landlord who had reserved a right to 
repair premises, though under no covenant obliging him to 
do so, was liable to a passer-by injured by the fall of a defective 
shutter. In fact, Goddard, J., applied a principle stated by 
Abbott, C.J., in Laugher v. Pointer (1826), 5 B. & C. 547, 
in these terms : ‘I have the control and management of all 
that belongs to my land or my house, and it is my fault if | 
do not so exercise my authority as to prevent injury to 
another.’” This being so, it was to be expected that in the 
next case referred to by Denning, L.J., Wringe v. Cohen 
1940} 1 K.B. 229, ignorance of the defect was held not to 
excuse a landlord who had, in that case, undertaken to do 
lepairs ; or that in the third decision mentioned, Heap v. 
Ind, Coope © Alsopp, Ltd. {1940) 2 K.B. 476, reservation 
of a right to enter and view and do necessary repairs was 
held to render the landlord responsible. 

In each of those however, the reservation was 
express; the effect of Mint v. Good is certainly that the 
reservation may be implied with the same result, and possibly 
that it will be implied in every case of a weekly tenancy, 
or even whenever the rent is a rack-rent ; further, the new 
decision suggests that apart from implication the habitual 
effecting of repairs may make a landlord responsible ; and 
lastly, there is even a suggestion that authorities showing that 
a landlord is not liable when his tenant undertakes repairs 
(and he has not let the property in a dangerous condition) 
are no longer good law, at all events as regards liability for 
highway nuisance. 


cases, 


The defendant in Mint v. Good owned a house with a 
forecourt which was separated from a highway by a low wall. 
He let the premises on a weekly tenancy, presumably at a 
rent which made the Housing Act, 1936, s. 2, inapplicable. 
A rent book in use at the material time said nothing about a 
right to enter and repair. The landlord from time to time 
did structural repairs. The wall became defective 
nuisance, and collapsed and injured the plaintiff, a foot- 
passenger on the highway. 


and a 


I may mention here, as bearing out my complaint that the 
decision has not dispelled all doubts, that the above facts 
have been collected from different sourees. The rent book 
is referred to in one report of the case alone ; while Somervell, 
L.J., held that any conditions it contained would not prevent 
an implication of a reserved right to repair, his observa- 
tions may, in my submission, be of considerable importance 
when one comes to discuss the exact scope of the new authority. 

At first instance Stable, J., found for the defendant because 
in his view the landlord had reserved no right of entry. The 
Court of Appeal disagreed because in their view the landlord 
had impliedly reserved such a right ; but whether the implica- 
tion arose from the fact that the tenancy was a weekly one, 
from the fact that the landlord had done repairs, or from the 
facts of the particular grant, is not as clearly brought out as a 
practitioner would wish it to be. 

An implication must have facts behind it. A perusal of the 
judgment delivered by Somervell, L.J., suggests that in his 
view the facts of the case before the court gave rise to the 
implication ; Denning, L.J.’s judgment reads rather as if an 
implied right were impliedly reserved in every weekly tenancy, 
if not in every tenancy at a rack-rent; Birkett, L.J., was 
content te express agreement with the reasoning by which a 
right of entry was implied “ in this case.”’ 

Somervell, L.J., after referring to the three authorities 
mentioned in my first paragraph, considered the effect of the 


A®rent book used at the time. It had not been argued that any 
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printed matter it contained had been the basis of the tenancy, 
and the evidence did not show that any conditions would 
prevent the implication of the terms which he thought must be 
implied in the circumstances of the case. 

Since Maley v. Fearn (1940), 62 T.L.R. 693 (C.A.), we 
have, of course, had to recognise that a rent book, though it 
may come into being after term commenced and may not be 
stamped, may supply evidence of the terms of the tenancy; 
but the old principle that a grantor cannot reserve otherwise 
than by express words has been held not to apply when effect 
has to be given to a common intention evidenced by circum- 
stances existing at the date of the grant, as was recently 
demonstrated by Re Webb's Lease; Sandom v. Webb (1950), 
94 SoL. J. 704 (see 7b., 738). 

And the circumstances did, according to the Court of 
Appeal, evidence an intention that the landlord in the case 
before them should be entitled to enter and repair the wall. 
“Tt must be in the contemplation of both parties to such a 
weekly tenancy that the tenant will not be called upon to 
do repairs. Both sides, I think, must contemplate 
as the basis of such a contract that the house will be kept in 
reasonable and habitable condition ; both sides contemplate 
that that will be done by the landlord and not by the tenant.”’ 
The learned lord justice proceeded to invoke the principle 
that terms can be implied in order to secure the business 
efficacy of a contract, citing the speech of Lord Porter in 
McCarrick v. Liverpool Corporation {1947| A.C. 219, in which 
it was held that the landlord’s statutory obligation to repair 
imposed by the Housing Act, 1936, s. 2, could be qualified by 
him “ provided that he knows that the premises are not in 
habitable condition.” 

The criticisms which suggest themselves are, I think, 
these: that while the parties may contemplate that the 
house will be kept in reasonable and habitable condition, 
disrepair of a wall separating forecourt from highway would 
not deprive it of that character; that the requirements of 
business efficacy would at most create a right to protect a 
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capital asset (see Broggi v. Robins (1899), 15 T.L.R. 2247(C.A.)) : 
that the very existence of the enactment interpreted in 
McCarrick v. Liverpool Corporation shows that the Legislature 
has seen fit to draw a line, by reference mainly to amount of 
rent reserved, landlords and tenants on one side being deprived 
of, those on the other side being left, freedom of contract ; 
and that as it has been held over and over again that a 
landlord is under no liability to do any repairs unless he has 
agreed to do them (e.g., in Goll v. Gandy (1853), 23 L.J.Q.B.1), 
more than the few bare facts available would have to be 
proved before a right to enter and repair could be implied. 

Somervell, L.J., mentioned the circumstance that the 
defendant had done repairs merely as reinforcing the implica- 
tion; Denning, L.J., rather favoured the proposition that 
his having done them made him liable. Denning, L.J., 
indeed, considered that the time had come when the common 
law should make landlords. at all events those in receipt of 
rack-rents, responsible for public nuisances due to disrepair 
of the structure, and in this respect his judgment also differs 
from that of Somervell, L.J., who conceded that the implica- 
tion might be excluded even in the case of weekly tenancy 
by express agreement. But when Denning, L.J., introduced 
Donoghue v. Stevenson {1932} A.C. 562, and when he stated 
that the proposed development would be a logical consequence 
of the three decisions commencing with Wailchick v. Marks, 
it may be (a) suggested that as a tenancy is a grant of exclusive 
possession, its effect is necessarily to prevent passers-by from 
satisfying the “who is my neighbour” test discussed and 
applied in Donoghue v. Stevenson, and (b) recalled that Wilchick 
v. Marks applied a principle stated in Laugher v. Pointer, 
and that the passage cited in my first paragraph is preceded 
by one in which the following is to be found “. . . in all 
cases where a man is in possession of fixed property he must 
take care that his property is so used and managed that other 
persons are not injured,” “ possession’ clearly meaning 
“actual possession.’’ Nevertheless, landlords would do well 
to re-examine their insurance policies. 


k. B. 


HERE AND THERE 


THE LAW LORDS’ TASK 


On 15th January when appeals to the House of Lords were 
dealt with for the first time since the Christmas recess, not 
only did the Law Lords sit in the actual chamber instead of 
in committee, but the Lord High Chancellor himself presided 
over them. During his years of office, business of state has 
allowed him only intermittent opportunities to leave (if one 
may so express it) footprints on the sands of the law reports. 
It showed therefore no little zeal and must be remembered as 
a testimonial to his anxiety to neglect no chance of sitting 
in the supreme tribunal of appeal, that on the very morrow 
of his winged return from Africa he took his place there. 
He had spent eight days carrying the light of the law into the 
Dark Continent, inaugurating, in black and gold robes and 
full-bottomed wig, the new permanent Supreme Court of 
Appeal for Eastern Africa and becoming a freeman of 
Nairobi. Now here he was back again for the no less historic 
occasion of the final stage of the very last petition of right case : 
Reading v. R. {1948} 2 K.B. 268, the case of the ex-sergeant 
who did so well in Egypt just riding on civilian trucks 
in military uniform to divert from their unorthodox 
contents the suspicious attentions of any intrusively alert 
police officer. This, on the face of it, simple service was, 
you remember, remunerated to the tune of several thousands 
of pounds, which the Crown, as his employer, now claims to 
impound. ‘The gist of the main argument presented on his 
behalf was in effect : It is merely fortuitous that this is a case 
where the Crown is the employer and there is no principle 


under which an employer in such circumstances as these can 
profit by the illegal acts of hisservant. The Attorney-General, 
now recovered from his indisposition, appeared to deliver the 
Crown's argument contra. Judgment was reserved. There is 
a list of more than a dozen appeals with seven others awaiting 
decision. Of those for hearing probably the appeal in 
Horton v. London Graving Dock Co. |1950) 1 K.B. 421 is the 
one of greatest concern to lawyers as lawyers, though for 
lawyers as cricketers and for the sporting world in general 
the defendant’s appeal in Stone v. Bolton [1950] 1 K.B. 201, the 
case of the errant cricket ball discovered damage feasant on the 
highway, will probably strike a more intimate note. And 
then, of course, there’s British Movietonews, Ltd. v. London 
and District Cinemas, Ltd. {1950} W.N. 338, by which, it 
what the jurists and the law dons have been saying about it 
has any substance, the whole foundation of the law ot 
contract stands or falls. After the Reading case the Lords 
go back for the present to the Appellate Committee. It will 
be, as currently calculated, three or four months before the 
true Upper Chamber now vacated by the Commons has been 
redecorated and wired for sound, and so not till that is done 
will the grave constitutional issues relevant to the continued 
operations of the Appellate Committee become actual. 


CONTRASTED CALLINGS 
I SUPPOSE some people must have given a little start of 


surprise on reading in the obituary notices of the late Jack 
Holt, the cowboy film star, that he was a descendant ot 
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Lord Chief Justice Holt. But, after all, the transition from 
the Inns of Court to Hollywood can happen in a far shorter 
space of time. Did not Mr. St. John Field, K.C., trust his 
eighteen-year-old daughter, Virginia, across the broad Atlantic 
and see her return ten years later an established and acknow- 
ledged film star?) Meanwhile he had been rising in the world 
himself ; he had become a county court judge. Of course, 
it doesn’t all work one way. You may have noticed a rather 
charming little story in the papers lately about a cinema 
operator who, from a feyminus a quo in Southwark, S.E., 
found his way to the feyminus ad quem of a judgeship in 
New York State. Back again after an absence of thirty-seven 
years (he emigrated in 1913) came seventy-three-year-old 
Judge Frederick Griffin to present a ceremonial key to the 
Mayor of Southwark, and to talk of old times with a friend 
who used to go to the old Canterbury Music Hall with him. 
Nor had he lost his native wood notes. ‘‘ We can tell by his 
speech,’ said the mayor, “ the judge is still a Cockney.” 


GRAY’S INN IN AMERICA 


AsouTt Holt, C.J. (who is, of course, one of the glories of 
Gray’s Inn), at first I rather wondered whether his American 
posterity might not be traced through his Inn of Court. From 
Elizabeth to the War of Independence the export of members 
of the Inns to North America was large and steady. Taking 
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Gray’s Inn, you can trace the line from Gabriel Archer 
(admitted in 1593), Recorder of the first colony of Virginia, 
to Thomes McGuire (admitted in 1754), who became Attorney- 
General of North Carolina and Judge of the Vice-Admiralty 
Court. Between the two one may pick from the admission 
registers Leonard Calvert (admitted 1633), Governor ol 
Maryland, son of the first Lord Baltimore and brother of the 
second ; Edward Digges (admitted 1637), Governor of Virginia 
and son of Sir Dudley Digges, M.R.; Nathaniel Bacon 
(admitted 1664), a shoot from the great family tree of the 
Bacons transplanted to Virginia : 
“Mars and Minerva both in him concurred 
For arts, for arms, whose pen and sword alike, 
As Cato’s did, may admiration strike ‘s 

Then there was Andrew Hamilton (admitted in January, 
1714, and called to the Bar by grace a fortnight later), who 
had a distinguished legal and political career in Pennsylvania, 
and when he designed the State House in Philadelphia drew 
his inspiration from the cupola of Gray’s Inn Hall—the old 
Elizabethan one that was superseded by something they 
thought nicer in 1826. Again, there was Joseph Ball 
(admitted in 1720 and a Bencher in 1743), who spent a dozen 
years in Virginia and was the brother of Mary Ball, the 
mother of George Washington. Perhaps he lost us the 
United States. He dissuaded his sister from sending the boy 


to sea when he was fifteen. RICHARD Roe. 


REVIEWS 


The Assignment of Chosesin Action. By O. R. MARSHALL, 
M.A. (Cantab.), Ph.D. (Lond.), of the Inner Temple, 
Barrister-at-Law, Sub-Dean of the Faculty of Laws and 
Lecturer in Law at University College, London. 1950. 
London: Sir Isaac Pitman & Sons, Ltd. 30s. net. 

This book was written as a thesis for a university degree, 
and it exhibits most of the merits, and some of the defects, 
of an academic exercise. On the credit side stands the 
exhaustive nature of the treatment afforded to a subject 
which up till now has had to make do with a chapter or a 
section in books written primarily on other matters. The 
headings under which the subject is treated here include 
the nature of a chose in action, the assignment of choses at 
law and in equity, consideration and the assignment of choses 
in equity and the effect of the Judicature Act, 1873, on the 
assignment of choses. The author develops his arguments 
historically, with frequent and well-selected quotations from 
decisions, and when the reader is led to a conclusion he can 
judge for himself whether it is sound or not, for he has been 
supplied on the way with all the material upon which an 
independent judgment can be based. This is the greatest 
merit of this book, and it is the result of deep research into 
its subject. On the debit side, however, many parts of the 
book do not appear to be directed to any conclusion, a defect 
which is to some extent unavoidable in a largely historical 
approach, but one which nevertheless undoubtedly robs this 
volume of much of the practical value which it might 
otherwise possess. Another fault, and one for which no 
excuse can be made, lies in the author’s style, which is 


sometimes ludicrously reminiscent of the local reporter 
(‘ Buller, J., was the protagonist of complete freedom of 
assignment ’’). Nevertheless, when all is said and done, 
although the author may disclaim any attempt at writing 
the “monograph to end all monographs’’ on this subject, 
anybody with anything but the most 
problems on the assignment of choses in action (for which 
the standard text-books are usually sufficient) will be wasting 
his time if he does not start his researches in these pages ; if 
he does not find the solution, or at any rate a clue to the 
solution, here it is unlikely that he will find it anywhere. 


straightforward 


By W. F. FRANK, Dr. Jur., M.Sc. 
1950. London: The Thames 
35s. net. 


The New Industrial Law. 
(Econ.), B.Econ., LL.B. 
Bank Publishing Co., Ltd. 
The word “ new” in the above title does not refer to the 

law, but to the method of approach. Hitherto the subject 

has been discussed as an extension of the law of master and 


servant. This book covers the whole range of economic 
legislation, both in Britain and the U.S.A. Among the 


topics discussed are the location of industry, industrial 
organisation, trade statistics, monopolies, inventions and 
labour problems. The book is based on the assumption that 
a fertile field of investigation is presented by the ground 
which lies between law, economics, political science and 
psychology. The learned author has explored this territory 
thoroughly, and his scholarly treatise is a valuable contribution 
to a subject of ever-widening interest. 


OBITUARY 


Mr. A. E. W. CHARSLEY 

: Mr. Arthur Edmund Webster Charsley, solicitor, of Beacons- 
field, has died at the age of 86. He was for many years clerk 
to the magistrates at Beaconsfield and Burnham, and was 
coroner for South Bucks for some years before his retirement 
in 1935, 

Mr. C. F. CROWDER 

Mr. Charles Fairfax Crowder, the oldest practising solicitor in 
Birmingham, died on 16th January, aged 91. He was admitted 
in 1894, 


Mr. J. E. RICHARDS 
Mr. John Eugene Richards, late Town Clerk, Clerk of the Peace 
and Honorary Freeman of the City of Nottingham, died on 
13th January. He was admitted in 1908. 


Mr. C. H. STOBART 
Mr. Charles Hugh Stobart, Wigan’s oldest practising solicitor, 
died on 29th December, 1950, aged 83. Admitted in 1890, he 
was a member of Wigan Rural Council from 1918 to 1933, and 
was Chairman from 1922 to 1924. 
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NOTES OF CASES 


COURT OF APPEAL 
LEGAL AID: SECURITY FOR WIFE’S COSTS 
Wigley v. Wigley 
Singleton and Birkett, L.JJ. 6th November, 1950 

Appeal from Collingwood, J. 

In divorce proceedings a wife was granted a poor person’s 
certificate, and she became an “ assisted person’’ when the 
Legal Aid and Advice Act, 1949, came into operation. The case 
having been set down for hearing, application was made to the 
Southampton registrar for security for the wife’s costs, and he 
refused it on the merits. Collingwood, J., refused an application 
for leave to appeal out of time against the registrar’s refusal. 
The wife now appealed. 

SINGLETON, L.J., said that Collingwood, J., should have 
extended the time for appealing; and the court now did so. 
There was in Rayden on Divorce (5th ed.), at pp. 279, 280, the 
following statement based on r. 74 (3) of the Matrimonial Causes 
Rules, 1947: ‘‘ The wife is not given security as a matter of 
course, and the registrar may, after having taken all the 
circumstances into account, including the means of the husband 
and the wife, fix the security to cover either all or part of the 
wife’s costs of the suit or may make no order for security at all.” 
That really stated what had been the practice in divorce for 
very many years, and had continued unaffected, except as to 
amount, despite the coming into force of the Married Women’s 
Property Act and the poor persons procedure. There was 
nothing in the Act of 1949, or in the regulations made under it, 
to show that the long-standing practice in divorce had been 
altered. No regulations under s. 12 had so far been made, and 
the task of those concerned might be made more simple if it 
were done. The registrar was not bound by the limit of £10 
arrived at by the local committee in considering the wife’s 
application for assistance, although it would probably be right 
on appeal to limit the order to what the applicant would have 
obtained as a poor person. On the facts it was not possible to 
hold that the registrar had come to a wrong decision. 

BirKeETT, L.J., concurred. Appeal dismissed. 

APPEARANCES: D. Henderson (G. Parry Jones, The Law Society 
Divorce Depariment); D. Broderick (Wills, Chandler, Burrows 
and Beach, Basingstoke). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


RENT RESTRICTION: SHARING BETWEEN 
TENANT AND SUB-TENANT 
Shackleton v. Greenhalgh 
Somervell, Jenkins and Birkett, L.J J. 
24th November, 1950 
Appeal from Southport County Court. 


A tenant sub-let part of the demised premises to the defendant, 
with sharing of the kitchen, etc., between them. The tenant having 
given up possession, the plaintiff landlord sought possession from 
the sub-tenant. The county court judge held him protected by 
s. 9 of the Landlord and Tenant (Rent Control) Act, 1949, and 
refused an order for possession. The landlord appealed. By 
s. 9, a tenant is not deprived of the protection of the Rent 
Restrictions Acts by the fact that he has sub-let a part of the 
demised premises with a sharing of certain accommodation 
between himself and his sub-tenant. 

SOMERVELL, L.J., said that after the passing of the Act of 1949 
s. 7 afforded the sub-tenant here the protection of the Act of 1946 
during the period while he shared the house with the tenant. It 
was to be noted that the section did not meet the problem by 
giving the sharing tenant the protection of the Rent Restrictions 
Acts. It would need very plain words to lead to the conclusion 
that the sub-tenant’s position here was improved because the 
first tenant, from whom he derived his interest, gave up her 
interest. That led to the consideration of s. 9. In his view it 
concerned the position as between a landlord and a tenant who 
had himself made a sharing sub-tenancy or had sub-let part of 
the premises furnished: as between the head landlord and 
himself no part of the premises was to be treated as not being a 
dwelling-house to which the Rent Acts applied. In his opinion, 
all that they were concerned with here was to consider whether 
s. 9 contained any such express words as to afford to the sub- 
tenant the protection of the Rent Acts, a protection which he 


would not have had if the tenant had remained. He could find 
no such express words in this section. Indeed the words “ without 
prejudice ’’ seemed to him expressly to point in a contrary 
direction. It was clear that s. 9 was primarily directed to the 
problem of a tenant who had created a sharing or furnished sub- 
tenancy. Plainly it would have prevented the plaintiff landlord, 
while the tenant was in occupation, from obtaining an order 
for possession against her because she had effected a sharing 
sub-tenancy. 

Jenkins and Birkett, L.JJ., agreed. Appeal allowed. 

APPEARANCES: J. M. Davies (Peacock & Goddard, for 
Mawdsley & Hadfield, Southport); P. Bristow (Pritchard, 
Englefield & Co., for Hodge & Halsall, Southport.) 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


LANDLORD AND TENANT: COVENANTS CONCERNING 
SUB-LETTING AND USER 
Downie v. Turner and Another 
Somervell, Jenkins and Birkett, L.JJ. 
29th November, 1950 

Appeal from Croydon County Court. 

The lease of a dwelling-house contained covenants by the 
defendant tenant (1) that he would not sub-let it or any part of 
it without the landlord’s previous written consent, not to be 
unreasonably withheld, and (2) that he would not use the house 
for any other purpose than as a private dwelling-house. The 
tenant, in breach of the first covenant, sub-let a flat, without 
the landlord’s consent, to the second defendant. The landlord 
waived the breach by accepting rent from the tenant after the 
breach and the presence of the sub-tenant in the house had come 
to his knowledge. The landlord nevertheless gave the tenant 
notice to quit, and then brought this action for possession on 
the ground of forfeiture, contending that, though the breach of 
the first covenant had been waived, the presence of the sub- 
tenant in the house constituted a continuing breach of the 
second. The county court judge refused to make an order for 
possession, and the landlord appealed. 

SOMERVELL, L.J., giving his reasons for holding, on an appli- 
cation of the principle in Walrond v. Hawkins (1875), L.R. 10 
C.P. 342, that the waiver by the landlord of the breach of the 
covenant not to sub-let without consent operated as a waiver 
also of the breach, if any, of the covenant concerning user, said that 
the county court judge had regarded the tenant’s continuing 
power to end a breach of covenant as a conclusive test of whether 
the breach was a continuing one. He (his lordship) thought 
that so to hold would involve disregarding the position where 
the landlord had actual knowledge of the breach and waived it 
by acceptance of rent. But authority established that the 
tenant’s power to end the breach was a factor to be taken into 
account in deciding whether a breach was a continuing one. 
Discussing the question whether the sub-letting of part of the 
house was a breach of the second covenant, he said that 
regard must be had to the fact that the lease provided for sub- 
letting with consent, which, once obtained, would prevent the 
sub-letting from constituting a breach, whereas there was no 
provision for consent by the landlord in the case of the covenant 
concerning user. In view of that, the true construction of this 
lease was in his opinion that the sub-letting of part of the house 
could not be held to constitute a breach of the covenant 
concerning user, even if such a sub-letting could otherwise be 
held to constitute such a breach. For to hold otherwise would 
involve saying that the act of sub-letting was at one and the same 
time an act which the landlord’s consent would prevent from 
being a breach of the first covenant and an act which the lease 
did not provide could be so prevented by consent. Barton v. 
Keeble {1928} Ch. 517 was distinguishable. The county court 
judge had decided rightly, and the appeal failed. 

Jenkins, L.J., agreeing, said that, assuming for present 
purposes, though he shared Somervell, L.j.’s doubts on the matter, 
that the sub-letting constituted a breach of the covenant con- 
cerning user, nevertheless, since the landlord had waived the 
breach by the tenant of the covenant not to sub-let without con- 
sent, and since that breach also of itself necessarily constituted a 
breach of the covenant as to user which must automatically 
continue so long as the sub-tenancy lasted, he must be taken to 
have waived not merely the covenant against sub-letting itself, 
but also the breach of covenant as to user. For the two 
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breaches were no more than different aspects of one and the same 
wt, and if the act in one aspect of it were waived as an available 
reach of covenant, it was necessarily waived as an available 
breach in its other aspect also. 
BirKETT, L.]J., Appeal dismissed. 
APPEARANCES: L. A. Blundell (Gilbert, 
N. Lermon (W. H. Matthews & Co.). 
{Reported by R. C Carsurn, Esq., Barrister-at-Law.] 


agreed. 


Clarke & Gilbe i: 


MORTGAGE: ATTORNMENT CLAUSE : 
RENT RESTRICTIONS ACTS 
Portman Building Society v. Young 


I-vershed, M.R., Lord Radcliffe and Singleton, L. J. 
19th December, 1950 

\ppeal from Danckwerts, J. 

The defendant gave the plaintiff building society a legal 
mortgage on his dwelling-house as security for a loan of £1,600. 
By a deed of variation, the defendant undertook to repay the 
oan with interest by monthly instalments, and attorned tenant 
to the society “‘ of such parts of the property as may at any time 
be in [his| occupation ’’ at a monthly rent equal to the stated 

talments. The defendant, who continued to live in the house, 
failed to pay the instalments and the society took out an 
originating summons claiming possession of the house. 
Danckwerts, J., held that the attornment clause created the 
relationship of landlord and tenant between the society and 
the defendant, and that the defendant could claim the protection 
of the Rent Restrictions Acts. The society was entitled to 
possession because the defendant was in arrear with the payment 
of rent, but as they had not brought proceedings in the county 
ourt they could not claim their costs in view of the provisions 
ff the Increase of Rent and Mortgage Interest (Restrictions) 
\ct, 1920, s. 17 (2). The society appealed. 

I VERSHED, M.R., said that there was a short answer to the 
suggestion that the Rent Restrictions Acts applied to the 
premises mortgaged when the case came before the court. ‘The 
relationship created by the attornment clause was, according to 
the clause itself, determinable at any time on the part of the 
society without giving previous notice. If the society, before 
starting the proceedings, had determined the attornment clause 
x the tenancy said to be created by it, it would have ceased 
altogether. But, on the assumption that that was not done, 
it seemed clear that the contractual relationship created by 
the clause had, in so far as it partook of a tenancy, ceased to be 
when the matter came before the court. Under modern 
conveyancing practice the mortgagee did not become the legal 
owner and the mortgagor remained both at law and in equity 
the owner, subject to the charge. For the Rent Restrictions 
\cts to apply, the premises must be let as a separate dwelling. 
lhat being so, the necessary foundation of the application of 
the Acts was missing here in that the person in occupation 
was the owner and the society seeking possession the chargee. 
rhe defendant was, therefore, not protected by the Acts. 

LokbD RapciirFE and SINGLETON, L.J., agreed. Appeal 
allowed. 

\PPEARANCES : 
Hewlett & Co.). 


[Reported by Crive M. Scumiriuorr, Esq., Barrister-at-Law.] 


H. Heathcote-Williams, K.C.,and L. A. Blundell 


CHANCERY DIVISION 
CHARITABLE PURPOSES: GIFT TO HOSPITAL : 
NATIONALISATION : NO FAILURE OF GIFT 
In re Hunter; Lloyds Bank v. Mistress and Governors 
of Girton College, Cambridge 


Vaisey, J. 24th November, 1950 

\djourned summons. 

By a will made on 4th July, 1940, the testator directed his 
executor to divide his residuary estate into several equal portions 
and to give one portion “ to the trustees of the X Infirmary 
and . . . Dispensary’ in memory of his father, who was a 
missionary. On 10th January, 1948, the testator died, and on 
5th July, 1948, the National Health Service Act, 1946, came into 
force 

ValIsEy, J., said that the case was not precisely covered by 
Re Morgan’s Will Trusts [1950) Ch. 637, and Re Glass’ Will Trusts 
1950 Ch. 643. It was a simple gift to the trustees of a par- 
ticular infirmary and dispensary, and, in one sense, there were 
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not any trustees now, but it was obvious, especially with a 
will of this description, that the reception of the money by th« 
trustee was mere machinery. The gift was really to the infirmary 
and dispensary and the object of the gift was twofold—tirst, to 
promote the carrying on of the munificent work of healing 
conducted by that institution, and, secondly, to commemorat: 
the testator’s father. The passing of the National Health 
Service Act, 1946, undoubtedly made a great and fundamental 
change as far as that infirmary and dispensary was concerned 
but from the point of view of a man who was desirous of com 
memorating his deceased father in conjunction with a_ place 
where such munificent work was carried on, he the learned 
judge} did not think that the difference was very great. There 
was undoubtedly at one time a feeling that the passing of thx 
National Health Service Act, 1946, made a clean break with thx 
past and that hospitals and dispensaries in the future were not 
to be like those in the past, but, from many points of view, that 
was a completely fallacious idea. From the point of view of 
the testator, there was not such a difference as would entitle 
him [the learned judge to say that there was no object of the 
testator’s bounty or that his gift had failed. It followed, ther 
fore, from the two cases referred to and on general principles 
that, though there was no general charity on the part of thx 
present testator, the gift did not fail but must be applied by 
paying it to the appropriate management committee to b¢ 
applied for the purposes of the particular infirmary and 
dispensary. 

APPEARANCES: |. A. Armstrong (Ward, Bowie & Co., tor 
George Scott & Son, South Shields); F. B. Alcock (Sidner 
Pearlman, for Grunhut, Grunhut & Makepeace, South Shields 
Denys B. Buckley (The Treasury Solicitor) ; Miss B. A. Bicknell, 
Winterbotham, McMullan, H. A. Rose, Droop, Siv Norma) 
Touche (Shaen, Roscoe & Co. ; Hewitt, Woollacott & Chown, 
for Scott, Meikle & Pool, Newcastle-on-Tyne ; Boyce, Evans and 
Sheppard; Neave & Neave). 


Reported by Ciive M. ScumitrHorr, Esq., Barrister-at-Law 


KING’S BENCH DIVISION 
DIVISIONAL COUR! 
COMMITTAL TO QUARTER SESSIONS FOR 
SENTENCE: RIGHT OF APPEAL 
R. v. London Sessions ; ex parte Rogers 
Lord Goddard, C.J., Hilbery and Devlin, J J. 
17th January, 1951 

Application for an order of mandamus. 

The applicant pleaded guilty before a metropolitan magistrati 
to two charges of obtaining and attempting to obtain unlawfully 
by false pretences 26s. from the National Assistance Board. TT 
magistrate decided to commit him to quarter sessions for sentenc« 
under s. 29 of the Criminal Justice Act, 1948. The applicant 
served notice of appeal against his committal, but, when li 
appeared before the appeals committce of London Sessions, they 
held that he had no right of appeal. He therefore now applied 
for an order of mandamus to compel sessions to hear his appeal 

Lorp Gopparp, C.J., said that the magistrate, in deciding to 
commit under s. 29, was deciding not to sentence the prisoner ; 
and quarter sessions could not order him to do so, Section 36 (1 
of the Criminal Justice Act, 1948, provided that a person convicted 
by a court of summary jurisdiction should have a right of appeal 
if he pleaded guilty, against his sentence. By subs. (2), the 
expression ‘‘ sentence ”’ was defined as including “ any order mad: 
on conviction by a court of summary jurisdiction ” 

The committal of the prisoner to quarter sessions 
was not within those words, and was accordingly not 


with certain 


exceptions. 
for sentence 
subject to appeal. 
Application refused. 
APPEARANCES : FH. Heathcote 
Rk. D. Ross (lveeborough @ Co.); T. F. 
Ministry of National Insurance.) 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Williams, Is.C., / 


velyn Ru and 
Southal l 


(So 


DIVISIONAL COURT 
MARRIED WOMAN’S APPLICATION 
‘Ne oR 
Lord Goddard, C.J., Hilbery and Devlin, JJ. 
18th January, 1951 
Case stated by Reading justices. 
Application for an affiliation order was made by the mothe 
of a bastard child who had been a widow when it was born 


BASTARDY : 
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in December, 1948. The justices, although they adjudged the 
respondent to that application the father, were not prepared to 
make a bastardy order without being satisfied by legal 
argument that the mother was a single woman within the meaning 
of the Bastardy Acts. Argument was accordingly presented 
on her behalf. The putative father was not represented before 
the justices, but, after careful consideration, they were of opinion 
that the mother’s argument was well founded, notwithstanding 
that she had married again before making her application and so 
they made their order. The putative father appealed. 

Lorp GoppDarD, C.J., said that the Bastardy Laws Amendment 
Act, 1872, contained the law concerning bastardy matters, and 
by that law an application in bastardy could only be made by 
a single woman. There were special circumstances in which a 
married woman, because she was in fact living by herself, could 
be deemed to be a single woman for the purposes of the Act 
of 1872 (see Jor esv.f 1944) 1 K.B. 582). The responde nt’s 
argument came to this, that the only reason why, in the case of 
a bastard child born to a woman before she married, she was 
not entitled to apply for a bastardy order after her marriag« 
was that by her marriage she obtained a husband by law bound 
to maintain her and her child. That was so by virtue of s. 14 
of the Poor Law Act, 1930, which, however, was repealed by 

$2 of the National Assistance Act, 1948. By that section a 
husband was relieved of the liability to maintain his wife’s bastard 


ans 


children. Accordingly, there now was in such a case as_ the 
present no one liable to maintain this bastard child, and so, it 


was argued, the mother should be allowed to apply in bastardy 
as a single woman. The Act of 1948, however, did not purport 
to concern itself with the law relating to applications for bastardy 
orders It did not entitle the court to say that this woman 
could apply in bastardy as a single woman simply because it 
removed her husband’s liability to maintain her bastard child. 
This mother was in fact a married woman, and Jones v. Davies 
1901, 1 O.B. 118 could not be said to have been overruled by 
the Act of 1948. The considerable alteration in the law effected 
by s. 42 of the Act of 1948 caused hardship, but the court could 
not hold that such an alteration had the effect on the law of 
bastardy for which the respondent contended. 


Hirbery and Deviin, JJ., agreed. Appeal allowed. 
APPEARANCES : R.V. Cusack (Preston, Lane Clayvpa O'lWvelly, 
for G. L. Jones, Slough); J.P. Widgery ( Tory & Co., for lvancis 


Keading). 
{Keported by R. C. Catsurn, Esq., Barrister-at-Law.} 


ai rf Parkes, 


DIVISIONAL COURT 
ROAD TRAFFIC: BROKEN-DOWN VEHICLE 
ON TOW 
Hunter v. Towers and Another 
Lord Goddard, C.J., Hilbery and Devlin, JJ. sth January, 1951 

Case stated by West Riding justices. 

The defendants, a garage proprietor and his servant, were 
charged with unlawfully causing a trailer to be drawn by a 
motor tractor, there not being carried either on the tractor or on 
the trailer one person in addition to the driver of the vehicle, 
contrary to s. 17 (2) of the Road Traffic Act, 1930. The servant 
went out alone with his master’s breakdown lorry to bring in a 
broken-down lorry. The front of the disabled vehicle was 
suspended from the ground by a cable from the jib of a crane 
fitted at the rear of the breakdown lorry. With its front thus 
clear of the ground it was towed in. No part of the towed lorry 
was in contact with the breakdown vehicle apart from the cable, 
and the two vehicles were held apart by a rigid tow-bar. Not 
less than 20 per cent. of the weight of the lorry was borne by the 
towing vehicle. The defendants contended that the two vehicles 
together constituted an articulated vehicle as defined by reg. 3 (1) 
of the Motor Vehicles (Construction and Use) Regulations, 1947, 
and that, by reg. 85,s.17 (2) of the Act of 1930 did not therefore 
apply. By reg. 3 (1), “‘ Articulated vehicle’ means a... motor 
car with a trailer so attached to the drawing vehicle that part of 
the trailer is superimposed upon the drawing vehicle, and when the 
trailer is uniformly loaded not less than 20 per cent. of the weight 
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of its load is borne by the drawing vehicle.’’ ‘The justices dismissed 
the informations, holding that because part of the weight of th 
towed vehicle was superimposed on the towing vehicle the two 
could be regarded as an articulated vehicle. The prosecutor 
appealed. 

Lorpd GODDARD, C.J., said that the first thing which had to be 
shown to bring a vehicle within the definition of ‘‘ articulated 
vehicl was that part of the trailer was superimposed on the 
towing vehicle. The findings of the justices showed that no part 
of the disabled lorry was superimposed on the breakdown vehic! 
It was therefore clear that the vehicles did not together constitut 
one articulated The justices had come to an incorrect 
decision. 


ve hic le. 


HiILBEkY and Devin, JJ., agreed. Appeal allowed. 

APPEARANCES: I?. Withers Payne (Cumm Varchant aid 
Ashton, for R. C. Linney, Wakefield Wynn Gibson (Smith and 
Hudson, for Laverack, Son and Wray, Hull). 


3arrister-at-Law.] 


(Reported by R. C. Catsurn, Esq., 


DIVISIONAL COUR’ 
CLOCK STOLEN BY OWNER 
Rose v. Matt 
Lord Goddard, C.J., and Devlin, J. 
19th January, 1951 


LARCENY : 


Case stated by Stamford justices. 


The defendant wished to buy a model aircraft engine of which 
the price was 42 10s. Not having the necessary money, thi 
defendant offered, and the vendor accepted, the deposit of a 
travelling clock belonging to the defendant as security, the vendor 
imposing the condition that if the price of the engine were not 
paid within one month the vendor could sell the clock. Th 
defendant later took the clock when no one was looking, afte1 
wards admitting that he had done so because he was afraid 
that the vendor would sell it before he (the defendant) could rais« 


the £2 10s. The justices dismissed the information preferred 
against the defendant under s. 2 of the Larceny Act, 1916 
holding that, although the vendor was the owner of the clock 


within the meaning of s. 1 (2) (iii) of the Larceny Act, 1916, thi 
defendant in taking it did not intend to charge the bailee with 
its loss, and that there was no evidence to show that the taking 
of it had the eftect of so charging the bailee. The prosecutor 
appealed. By s. 1 (2) (iil) the expression ‘“‘ owner ’”’ includes 
any person having possession or control of, or a special property 
in, anything capable of being stolen. 

Loxp GODDARD, C.J., said that the case apparently raised a 
point of new in that there was no case which 
precisely covered it. For all essential purposes the same question 
arose in FR. v. Wilkinson (1821), R. & R. 470. But the court 
had to decide the present question by the light of the definition 
of larceny in the Act of 1916. The old cases might be of some 
assistance in construing that Act, but, where its terms were clear, 
they must govern the decision of the court. The vendor had a 
special property in the clock. By taking it away, the defendant 
deprived him, and intended to deprive him permanently, of that 
special property. Many old cases were decided on the ground 
that the defendant intended to charge the bailee in detinue a 
the result of his not being able to produce the article which had 
been bailed. The law had now been clarified by the Act of 1916, 
It was clear that, where an owner of goods entrusted them to 
another person, that person had a special property in them and 
the owner would be guilty of larceny if he fraudulently took 
them away. The defendant here had acted fraudulently in 
taking the clock away, and the case would therefore go back 
to the justices with an intimation that it fell within s. 1 (2) (in 
of the Act of 1916 and that the defendant must be convicted 
of larceny. 

DEVLIN, J., agreed. 

APPEARANCES: 7. R. Fitzwalter Butler (Vizard, Oldham and 
Co., for T. Norton, Son, and Hamilton, Grantham), The 
defendant did not appear and was not represented. 


law the sense 


Appeal allowed 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 





The King has approved that the honour of knighthood be 
conferred on Mr. SEyYMouR EDWARD KARMINSKI, K.C., on his 
appointment as a judge of the High Court of Justice. 


Mr. E. R. Daviss has been appointed to succeed Mr. H. J. C. 
Neobard, who is retiring as Clerk of the Peace and Clerk to the 
Berkshire County Council after twenty-eight years’ service. 


Mr. 8. LLtoyp JonEs, chief assistant solicitor to the Nottingham 
Corporation since 1946, has been appointed deputy Town Clerk 
of Nottingham. 

Mr. G. M. TIFFIN, assistant solicitor to Woolwich Borough 
Council, has been appointed assistant solicitor to Lewisham 
Borough Council. 
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SURVEY OF THE WEEK 


STATUTORY INSTRUMENTS 


Brecknock Water Order, 1950. (S.I1. 1950 No, 2143.) 

Cereal Fillers Order, 1951. (5.1. 1951 No. 51.) 

County of the Isle of Ely (Electoral Divisions) Order, 1951. 
S.1. 1951 No. 48.) 

Dried Fruits Order, 1951. (S.L1. 1951 No. 37. 

Import Duties (Drawback) (No. 2) Order, 1951. S.I. 1951 
: 35 

Live Poultry (England and Wales) (Restrictions) (Amendment) 
Order, 1951. S.I. 1951 No. 42.) 

Stopping up of Highways (Somersct No. 1) Order, 1951. 
S.1. 1951 No. 54.) 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequen 
».2, and contain the name 


to the Editorial Department, 88-90, Chancery Lane, W.C.2 


Agent’s Interest in Transaction 


), A limited company has two branches : one house furnishers, 
- other auctioneers. A director of the company frequently 
bids for and purchases furniture at the company’s sale rooms 
ind then removes the furniture to their showrooms 
No direct disclosure is made to the owner of the furniture that 
he company is interested in buying, but the bidding is done 
erfectly openly. Is there any legal objection to this practice ? 





for resale. 


t 
1. This practice is, we think, objectionable. The company 

s employed as agent to sell the furniture and the “ person ”’ 

vho buys it is also the company. An agent’s duty is to disclose 

to his principal any interest he has or may have in the transaction, 

[he course adopted by the company is, therefore, in our view, 
breach of the contract of agency. 


Sale of Property where Joint Owner of Unsound Mind 


Q. A and P, who are husband and wife, are joint owners of a 
property which is mortgaged to a building society. In 1943, 
B was admitted to a mental hospital, where she has been since 
that date. A and B have three children all of whom are under 
of twenty-one. Since B was admitted to the mental 
hospital, A has kept up the necessary mortgage payments. <A 
iow wishes to sell the property, and I should like an opinion as to 
vhether it is necessary for a receiver to be appointed as a first 
step or whether it is possible for an application to be made for 
consent of the master to appointment of a new trustee under s. 36 


nr 


the age 


of the Trustee Act, 1925. If the latter is the case, is the correct 
procedure to apply by way of originating summons for this 
nsent ? 
A Although there appears to be no legal requirement that a 
receiver should be appointed before the master’s consent is 


applied for, we consider that it will be desirable in order that he 
may be served with the proceedings. As our enquirers suggest, 
the application is by originating summons in the matter of the 
Trustee Act, 1925, s. 36 (9), and the receiver or committee may 
make the application. Alternatively the other trustee may apply, 


which case the receiver will be a respondent. The patient 


* thereof 


i/l questions must be typewritten (in duplicate 
and address of the sut | 


criber, and a stamped addressed envelope 
is also joined as respondent, but, provided there is a re 
upon her will be dispensed 


watch her interests, se 
lor procedure and forms see 
Practice, 6th ed., p 
approval of the 
of facts and the proposed price. 


to rvict 


S et seq. Before the ale is mad 


«4 


Payment of the patient’s 


in the proceeds of sale should not be made to the receiver witho 


the special direction of the master ; normally the direction 
is to pay into court. If A and B were beneficial joint te1 


SOCIETIES 


The BrRoMLEY AND District Law Soctrety held its annual 
dinner at the White Hart Hotel, Bromley, on 18th January. 
Mr. Cyril E. Latter (President of the Society) and Mrs. Latter 


presided over the function, which was well supported by members ; 

many guests were entertained. The toast of ‘‘ The Society 

d by Mr. Gerald A. Thesiger, K.C., who spoke of episodes 

d with the law in the history of Bromley and district. 

Mr. Frank Miskin, M.C., a member of the Council of The Law 

ociety, replied to the toast of ‘‘ The Guests.”” The dinner was 
lowed by dancing. 


was 


prop 
nnecte 


\t the meeting of the Unirep Law Socirty on Sth January, 
le motion that ‘‘ The of Caminer v. Northern & London 
vestment Trust, Ltd. {1950) 2 All E.R. 486 was wrongly decided ”’ 
was lost by nine votes in a of twenty-one. On 


case 


house 


A must sever the joint tenancy in the proceeds of sale before they 
are accounted for. 
Rent Acts—TENANCY VESTED IN HospiTAl MANAG N 
COMMITTEE 

Q. In 1941 a county council (tenants of a_ house Ib 
three rooms to Mrs. X, the rest of the house being used as 
dispensary. Under the National Health Service Act, 1946 
the council’s tenancy became vested in a hospital mana 
committee. The freeholders have now determined the ane 
of the committee, who have vacated the premises, but M1 
claims the protection of the Rent Acts in respect { 
sub-tenancy. Did the nationalisation of the health r\ 
deprive Mrs. X of statutory protection or is the managem 
committee a body holding on its own behalf (and ne he 
Crown) and therefore bound by the Rent Acts ? 

1. There appears to have been no case vet decided o1 t 
a hospital management committce is a servant or agel 
Crown so as to take any property owned by the committ 
of the protection of the Rent Restrictions Acts. In 7a 
Hannaford (1949, 2 All E.R. 327 it was held that Railw 
I-xecutive was an independent statutory body and thu IX 
\cts applied to the propertics of the Executive. In contra 
the Town and Country Planning Act, 1947, indicates that tl 
Central Land Board shall act on behalf of the Crow ind it 
thought that the Board’s properties would be outside the I 
Acts. By analogy with the Railway [Executive our op i 
that the properties of the hospital management 
are controlled by the Rent Restrictions Acts. 
15th January the motion that This house wel 
Government’s proposed Bill to perpetuate controls a t 
by four votes in a house of thirty. The following pri imme 
of debates is announced 5th February, ‘ This he t 
reconcile the decision in /Havtwell’s of Oxford, Ltd 

lotor Trade Association {1950' 2 All E.R. 705 with 
Vonkland Jack Barclay, Ltd., 94 Sov. J. 457.’ 12th | 
‘Men of wealth have been of greater benefit to mankind 
men of genius 19th February, Increased safety on ad 
will be secured not by further vicious legislation against m 
but by tli nactment of a few reasonable regulat 


pedestrian ‘th February (Wednesday), joint debate wit 
Union Society Che increase of feminine influence is due m 
the deterioration of men than to the improvement of wot 
All meetings in the Gray’s Inn Common Room, at 7.15 p.m 


Heywood and Massey, Lui 


l 


hare 


roOouU RN AL Vol. 95 03 
Swansea-Manchester Trunk Road (Stamford KBridge 1) 
Order, 1951. S.I. 1951 No. 46 
Toy Manufacturing Wages Council Grea rita \ 
Regulation (Amendment) Order, L951. S.}. 1951 N ) 
Utility Rubber Footwear Maximum) Prices) Ord ) 
S.1. 1951 No. 41 
Utility Rubber Footwear (Supply, Marking and Manufact 
Prices) Order, 1951. S.I. 1951 No. 40.) 
Utility Woven Cloth (Cotton, Rayon and Linen) (Amendm 
No. 6) Order, 1951. S.1. 1951 No. 8.) 
West End-——North of Bassett Trunk Road Order, 1951 S ) 
No. 34. 
Wild Birds Protection (County of Sutherland) Order Q5 
S.I. 1951 No. 43 (S.2 
are answered without charge, on the understanding that neither the Proprietors nor the Editor, 


, addressed 


master should be obtained by lodging a statement 
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[The views expressed by our correspondents ave noé necessarily those of THE SOLICITORS’ JOURNAL 


University Degree as a Professional Qualification 
you commented, undet 

QO. Hood Phillips, of 
advocated that 
qualification. He 


Si n your issue of the 20th 
the above title, : ech by_ 
apparent university 
added, 
practitioners agreed with 
Professor Hood Phillips’ 
that not many 


Birmingha 
deg shoul be a 


report, that not all 


protession 
according 
him. As one who 


l oraduat d 1! 
Faculty, and who is now an 


ticled cler] 


tI 
recenti 


vould agree wi 

xcept in on 
GO] knowledge, 
g can be erected with 
uw So ’s Preliminary | 
arded as ona par witha 
garded 


ractical 


than on, say, The L: xamin 


ation, which, for some curious reason, is1 


f vree 1s to be re 


‘ 
degree for this purpose. But if the de 
as in any way a professional qualification, its structure will require 
bias on the practical 
} 
I 


Whether suc 


ally altered, in order to place the 
rather than on the ac 
alteration is desirable is, perhaps, another question. 
It may well be, 
with which you open your paragraph, that what 
*hillips intended to convey was that a degree should be regarded 
entry 1e | profession, i.e., that 
should obtain a degree before entering 
taking 


to be 


side ademic, as at present. 1 


suggested by the question 


ssor Hood 


however, as 1s valf ry 
Profe 


as a preliminary to into the legal 
intending articled clerl 


articles, or during the early articles, before 


NOTES A 


stages of thei 


Personal Notes 


Mr. St. J. G. Micklethwait, K.C., Recorder of Reading since¢ 


1923, has re signed with effect from 31st March. 

Mr. H. W. 
Peace and Clerk to the Derbyshire C 
vears’ service. 


Skinner has retired from his post of Clerk of the 


yuunty Council after thirtv-six 


Miscellaneous 


The Re Title Order, 1951, which has 
been published as a draft Order in Council in the Lond 


to land in Surrey compulsory 


gistration of Sur©rre) 
Gazelle 
registration of title 
1951. 


proposes to make 
on sale after Ist October, 
1932 TO 


ACTS, 


1951, an 


THE SOLICITORS 
12th 
Disciplinary Committe: 
1932 to 1941, that GEOFFREY 
of High Street, Wombourn, yrdshit 
a period of month 
do pay to the complainan 
application and inquiry. 


On the January, order 

constituted under the 
PHILIP | 

Sta fi 

practice as a solicitor for one 

of the order and that he 


of and incidental to the 


PROTECTION 


ADDRESS 


RT OF 


CHANGE O} 


THE COl 
February 1951, he offices of the Court of 
be located at Staffordshire Hous Street, 


W.C.1. The telephone number will 


From 12th 
Protection will 
Bedford Square, London, 
be MUSeum 6877. 


Stor 


Wills and Bequests 


Archer, solicitor, of Liverpool, left £16,438 


London, S.W., 
£152,979. 


411,020 


Mr. Edgar Banting, of Queen’s Gate, solicitor 


and underwriting member of Lloyds, left 

Mr. W. B. Cocks 
net 

Mr. Adam Partington, late 
After numerous legacies and bequests he left 
to a life interest, as to one-half to The Law 
to form a legal scholarship in the shape of a yearly grant to any 
law student serving his articles in the County of Essex, or to 


solicitor, of Nuneaton, left £10,922 
{t 474,551. 
subject 
England 


Town Cle f 1, le 
the residue, 


society of 


ssional examinations. Opinion is no doubt divided on 

i ilso, but there are probably many who, while opposing 
idea of a degree as a professional qualification, would for the 
ied above, regard it as a useful, if not a necessary, 

into that profession, and if it was this 

Hood Phillips intended to put forward, 


he received at your hands is perhaps 


JONATHAN LISHMAN. 


Blackburn Incorporated Law Association Annual Dinner 


you report your iss f the 20th January 
dinner of tl Incorporated Law 
vas held at the J , Blackburn. I feel sure 
Blackpool Society h: vished to hold their dinner in 
Hall our Mayor and Corporation would have done their 
ffer them hospitality, I do not remember that such 
ever made. It is realised that our neighbouring 
Blackpool, n idely renowned than our 
but I would suggest, with 
adverti hould not in this manner be 
our columns 

Secretary, 

Association, 


J. W. 
Blackburn Incort 
is regretted.—Ep 


HoLtLtows, Hon. 
vated Lau 


misprint 


YD N 


student has cholar of the Manchester 
undergraduate or graduate of Victoria 


more such students in all respects as 


who been a 


School, or an 


a \ iv 
Grammat 
or to two or 
iety thinks fit. 
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